Law of Democracy Outline – Isacharoff – Spring 2006

I. Introduction:
A. Why are those in power (Bush I; Adams) willing to give it up to democratic will?

1. The institutions & commitments in place permit confidence on the part of the parties (especially the losing party) that there will be a re-visitation of leadership once again.  
2. Structural limitations (elections; the democratic process) on the exercise of power by the current majority allow the losers to believe that they can come back and win at a later date.
B. Problem: our original Constitution does not say much about the structures that will provide such certainty.  
1. We only have:
a. Art. I § 2 – “The House of Representatives shall be composed of Members chosen every second Year by the People of the several States, and the Electors in each State shall have the Qualifications requisite for Electors of the most numerous Branch of the State Legislature.”  
b. Art. I § 4 – “The times, Places and Manner of holding Elections for Senators and Representatives, shall be prescribed in each State by the Legislature thereof; but the Congress may at any time by Law make or alter such Regulations, except as to the Places of chusing Senators.”  
c. Art. I § 5 – Each House shall be the Judge of the Elections, Returns and Qualifications of its own Members.  
2. The Founders did not have a robust theory of political participation – they had a fundamental distrust of politics and the masses.  They imagined a world of deference voting, where the People would acquiesce to leadership by the elites.  
C. Many of the Amendments that were ratified in the subsequent 250+ years however deal directly with the electoral process: 12th, 17th, 15th, 19th, & 26th, 22nd, 24th, 14th.

II. Defining the Right to Participate:

A. Three Templates that can be used to understand/interpret the structure of our democratic process:

1. Individual rights template – what is critical in the political process is voting itself.  It is a right to participate – a formal one – a right of anonymous quality.  A democratic system, from this point of view, is functioning properly so long as a person, whatever his individual characteristics, is allowed to participate in balloting and elections.

2. Anti-discrimination approach – views voting as a problem of aggregation – there is a need to ensure that every individual has a functional capacity to influence the political process.  It views voters as participants who want to be able to participate meaningfully by aggregating with other like-minded voters.  The anti-discrimination approach is outcome-regarding – the effectiveness of the expression matters.  

3. Structural (process-reinforcing) approach – the issue here is whether the integrity of the process was maintained.  This approach looks for guarantees not in outcomes, but in the competitiveness of the political process itself.
B. Background Norms:

1. Lucas v. The Forty-Fourth General Assembly of the State of Colorado, US, 1964, p. 3

a. Facts:  CO apportionment scheme apportioned the composition of the House closely to the local population, with the max high to low population ratio of 1.7 to 1 and that of the Senate (which provided some greater weight to sparsely represented counties) with a population ration of 3.6 to 1.  Π challenges the apportionment plan, which was approved by a majority of voters in every county of the State (and rejected an alternative proposition which would have had both houses be population-reflective).  

b. Holding:  The existence of a democratic remedy (Const. Amendment) does not prevent court from providing Π remedy.  Individual constitutional rights may not be deprived, or denied judicial effectuation simply b/c a non-judicial remedy exists; nor does majority approval allow for the deprivation of individual rights.  The scheme fails to meet the requirements of the EPC (the composition of the Senate provides some individuals with more voting power; fundamental right to vote cannot be infringed).

c. Dissents:  The scheme here solves a problem particular to CO (the E-W population difference).  The Amendment was constitutionally approved by all CO citizens.  Both houses need not be fairly apportioned, only one – look @ the federal system.  The 14A was adopted at a time when apportionment exactly according to population was not practiced, and it was not seen as altering such practice.  This view freezes one political theory into the constitution & subverts federalism.  Legislation passes rational basis review.  
d. Remember:  It is unclear here what constitutional provisions are being violated.  This is an example of formal equality – there is no room under the Constitution to accommodate certain minority groups by altering their power in the democratic process.  The dissent’s view is much more focused on the anti-discrimination paradigm (outcome matters).  
2. Minor v. Happersett, US, 1875, p. 21

a. Facts: Π, a woman & citizen of the US, claims that the 14A P&I clause includes suffrage as one of her protected rights, which the States cannot by its law abridge.  MO, her state, refused suffrage to women in its constitution.  

b. Holding:  Women are citizens under 14A §1.  But not all citizens are entitled to vote.  The US has no voters in the States of its own creation & the Constitution does not confer the right of suffrage upon anyone.  The elective officers of the US are all elected directly or indirectly by State voters.  In no States, when the Constitution was adopted, were all citizens permitted to vote.  Each State determined for itself.  Additionally 14A§2 creates a re-apportionment punishment only for denial of the right to vote to male inhabitants (suggesting that it was ok to deny suffrage to women).  A15 (if the A14 did it, the A15 would be superfluous) also suggests that a constitutional amendment would be required to guarantee women suffrage.  

c. Remember:  Participation in our political process was not something that was thought of as inherent in our rights as citizens in society under our constitutional tradition. 

3. Richardson v. Ramirez, US, 1974, p. 38

a. Facts:  Πs were convicted of felonies & have completed their sentences.  The claim that application of the provisions of the CA Constitution and implementing statutes which disenfranchised persons convicted of an infamous crime are a violation of EPC.  

b. Holding:  §2 of the 14A states specifically that apportionment of House seats can be shifted for denial of male suffrage and lists a specific exception to this for abridgment of representation on the basis of a “crime.”  Those who framed the EPC could not have intended to prohibit outright in § 1 that which was expressly exempted from the sanction of reduced representation in § 2.  LH, and historical circumstances also suggest that felons could be disenfranchised.  Π is not constitutionally guaranteed the franchise – he has no right to vote.
c. Remember:  The holding in this case represented the old view of voting as a privilege rather than a right.  Under the privilege view, rights are very narrow in scope, and the privilege of voting can be conditioned upon anything the state may want (in this case, it is conditioned upon not committing felonies).  Court finds no right to vote in the constitution.  
d. Remember II:  The rights/privileges distinction has been replaced by an analysis using the tiers of scrutiny – what burdens must the state meet before it can draw a distinction?  
4. Hunter v. Underwood, US, 1985, p. 41 – Court strikes down § 182 of the AL Constitution, which disenfranchises individuals convicted of “any crime . . . involving moral turpitude.”  The court ruled this way, despite the seeming similarity of the provision to the situation in Ramirez, b/c the crimes selected for inclusion in § 182 were believed by delegates to the Constitutional Convention that enacted it to be more frequently committed by blacks than whites.  Racially-motivated desire to discriminate against blacks on the account of race + disparate impact today triggers strict scrutiny & the court finds a violation of the EPC.  
a. This case shows a pretty dramatic change in the conception of race and in the conception of voting since Ramirez.  

C. Individual Rights: 

1. Lassiter v. Northampton County Board of Elections, US 1959, p. 46

a. Facts:  Π, a black citizen of NC, applied for voter registration.  She was denied b/c she refused to submit to a literacy test as required by NC statute.  The law is facially neutral, and applies to all citizens of NC.  She sues under EPC only.  

b. Holding:  Right to suffrage is established and guaranteed by the Constitution, it is subject to the imposition of state standards which are not discriminatory and which do not contravene any restriction that Congress has imposed.  In our society, where newspapers, periodicals, books, and other printed matter canvass and debate campaign issues, a State might conclude that only those who are literate should exercise the franchise.  Therefore, literacy is germane to one’s ability to participate in the electoral process, and there is no EPC violation.  
c. Remember:  Court applies only rational basis review here.  It does not reach the issue of race because a rational basis for the state’s decision exists.   Literacy tests continued to be constitutional until the VRA. 
2. Harper v. Virginia Board of Elections, US, 1966, p. 48

a. Facts:  VA residents are suing to have the State’s poll tax declared unconstitutional.  

b. Holding:  Once the franchise is granted to the electorate, lines may not be drawn which are inconsistent with the EPC.  The ability to pay a poll tax (and the affluence of a voter) has no relation to voter qualification.  Though the legislation does not meet rational basis, the court also makes statements claiming that the “right of suffrage is fundamental in a free and democratic society” and that such rights must be meticulously scrutinized.  
c. Remember:  The court does not make this about race, even though there was evidence that the imposition of this tax was racially motivated.  The court instead takes a step towards transforming the right to vote into a “fundamental” right b/c the court sees voting as preservative of all other rights.  
3. Kramer v. Union Free School District No. 15, US, 1969, p. 52

a. Facts:  NY Statute limited the right to vote in certain school district elections (school board need not be elected; it could just be appointed) to residents who were otherwise eligible to vote and 1) owned or leased taxable property within the district or 2) were parents of children enrolled at local public schools.  Π is a 31-year-old who lives with his parents, but has no children and neither owns nor rents property.  He was denied the right to register for and vote in the local school district elections.  He challenges the restrictions described above, claiming an EPC violation and urging that all members of the community have an interest in the quality of public education.  

b. Holding:  Court applies strict scrutiny b/c the franchise constitutes the foundation of our representative society.  The fact that these positions could be filled by appointment does not save them from exacting scrutiny.  Once the franchise is granted, lines may not be drawn which are inconsistent with the EPC.  Court does not decide whether limiting the franchise to those “primarily interested” is a compelling state interest.  It finds that, assuming that this is a valid state interest, the legislation is not narrowly tailored enough to achieve the goal b/c it is simultaneously over and under-inclusive.  

c. Dissent:  Rejects application of strict scrutiny.  If we apply strict scrutiny age limitations and residency limitations would not survive strict scrutiny either.  Rational basis for legislation exists.  
d. Remember:  The court says here that the franchise cannot be limited simply to those with a particularized interest in the matter.  Even non-invidious discrimination is not ok under the EPC (problematic for local elections in towns dominated by college students or towns with military bases close by).  
4. Levels of scrutiny under EPC: 

a. Strict: compelling government interest & narrow tailoring

i.  Used w/ suspect classifications or infringement of a fundamental right; race/nat’l origin/voting.

b. Intermediate: substantially related to important government purpose; 
i. Sex

c. Rational basis: legitimate government interest & rational relation
5. Residency Requirements Litigation:

a. Dunn v. Blumstein (1972): held that requirement of residency is appropriate, but additional requirement of substantial duration (1 yr.) fails strict scrutiny.  TN’s justifications: avoidance of voter fraud (failed means/ends test), assuring that voter becomes member of community (durational requirements can’t be justified as means of getting intelligent voters).

b. Carrington v. Rash (1965): TX can’t restrict voting of residents who moved to area b/c of armed services, just b/c of way they vote.
c. Holt v. City of Tuscaloosa: State can draw admin lines, but not racial lines; ok that blacks in county cannot vote for city government.
6. Two approaches seem to arise out of the caselaw:
a. The right to define the political community exists at the state/local level (people can be citizens without being given the franchise).  Minor.  

b. No legitimate community exists, and line-drawing by incumbent political powers are presumptively illegitimate.  Kramer.  
D. The Black Franchise:

1. Giles v. Harris, US, 1903, p. 91

a. Facts:  Π applied in 1902 to be registered as a voter and was denied.  He alleges that the registration scheme of the Alabama constitution is contrary to the US constitution and asks the court to declare it void.  He claims that he and others similarly situated were denied the franchise because of their race.  He also asks to be registered as a party qualified under the void instrument b/c he meets its qualifications.  

b. Holding:  If the scheme is unconstitutional, the problem cannot be cured by registering Π.  The problem would not be solved by adding qualified blacks to the list – the scheme itself would still be unconstitutional.  The equitable remedy of simply registering individuals is not workable here (hints that Π should file for damages).  Court also says that something more than court orders is needed to deal with this problem; that court supervision is simply not enough to stop black disenfranchisement.  
c. Remember:  Holmes is skeptical about interfering with the democratic process; the thought is that there is little the court can do in the face of white intransigence.  This is opposite to the approach taken in Brown.  
2. Nixon v. Herndon, US, 1927, p. 103

a. Facts:  Π, a black member of the Democratic Party, sought to vote in the primary.  He was denied by a TX statute which makes it illegal for blacks to vote in the democratic primary.  He sues under law, claiming damages of $5,000.

b. Holding:  Statute is in clear violation of the 14th Amendment.  It makes an impermissible classification on the basis of color.  
c. Remember:  Desire to disenfranchise blacks comes from the fragility of the Democratic coalition in place – a split between populists and landed aristocracy.  The fear was that the inclusion of blacks in the primary could tip the scales and split the party.  Keeping blacks out was a pre-commitment strategy for both sides – both sides feared that if black voters were in play they could not but help courting them.
d. Nixon v. Conden (class notes) – court strikes down follow-up TX law that is race-neutral but leaves it up to the parties to determine who can be a member.  

3. Smith v. Allwright, US, 1944, p. 105

a. Facts:  TX law requires the Democratic Party to hold the primary.  Π, a black man was denied a ballot for the primary.  TX claims that as a voluntary organization, the Democratic Party is free to select its own membership and limit to whites participation in the party primary.  

b. Holding:  US v. Classic recognized the importance of the primary in the electoral scheme.  State delegation to a party of the power to fix the qualifications of primary elections is delegation of a state function that my make the party’s action the action of the State.  Additionally, all who participate in the primary must pay a poll tax; the State directs the selection of all party officers; primary elections are conducted under State statutory authority.  When primaries become a part of the machinery for choosing officials, the same tests to determine the character of discrimination or abridgement should be applied to the primary as are applied to the general election. When the State requires a certain electoral procedure, prescribes a general election ballot made up of party nominees so chooses and limits the choice of the electorate in general elections for state offices, to those names as appear on such a ballot, it endorses, adopts and enforces the discrimination against blacks practiced by such a party.  This qualifies as state action within the 15th Amendment.
c. Remember:  Problem here was that b/c TX was a one-party state, the general election was useless in allowing blacks to influence the positions of candidates – it all depended on the primaries.  Problem is that under the state action reasoning here parties become nothing more than the instrumentality of the State.  
4. Terry v. Adams, US, 1953, p. 108

a. Facts:  Jaybird Democratic Association (private club) excludes blacks from its “primaries” on racial grounds.  They have their own selection of D candidates in Fort Bend County, and the candidate list it selects usually wins the Democratic Party primary and the general election that follows.  The Jaybirds primary is not under state regulation, it is not a party, but a self-governing voluntary club.  

b. Holding:  The 15th Amendment reaches any election in which public issues are decided or public officials selected.  It excludes social or business clubs.  The Jaybirds bring into being and hold precisely the kind of election that the 15th Amendment seeks to prevent.  When it produces the equivalent of the prohibited election, the damage has been done.  For a state to permit such a duplication of its election processes is to permit a flagrant abuse of those processes to defeat the purposes of the 15th Amendment.  It violates the 15th Amendment for a state to permit within its borders the use of any device that produces an equivalent of a prohibited election.  The combined Jaybird-Democratic-general election machinery has deprived Π of the right to vote on the account of race.  

c. Remember:  Problematic case – arguably there is absolutely no state action here.  Should all organizations be banned from holding their own meetings about which candidates to support?  There is no real state action preventing blacks from participating and trying to change the balance of power within the Democratic Party.  Hard to see what remedy is available – the state can’t prevent the Jaybirds from meeting.  
5. Gomillion v. Lightfoot, US, 1960, p. 125

a. Facts:  City of Tuskegee had its boundaries redefined by the Legislature of Alabama (from a square to a 28-sided figure) removing all but 4 or 5 of the black voters in the city without removing a single white voter.  Πs, (black) sued for declaratory judgment deeming the redefinition unconstitutional under EPC and DPC & 15A.  Issue is whether the Πs can go to trial.

b. Holding:  The court has never acknowledged that the States have power to do as they will with municipal corporations regardless of consequences.  Legislative control of municipalities is limited by 15A (PQ doctrine does not apply).  If the facts pleaded prove to be correct, there is no doubt that the legislation deprives Πs of their pre-existing municipal vote on the basis of race.  The exercise of State power in the state interest cannot be done in such a way as to circumvent a federally protected right under the 15th Amendment.  Πs can go to trial.  

c. Remember:  This is difficult to square with the holding in Holt, p. 66.  There, the police boundaries of Tuscalusa are limited to the incorporated area, but police protection is provided (with taxation) to the areas unincorporated areas surrounding town.  Those outside of town cannot vote in local elections, and the court ok’s this.  Possible solution – the requirement that there be a racially-discriminatory motive (disparate-impact type claim).  
III. Reapportionment:
A. Historical Background:

1. Underlying Assumptions of Pre-Reynolds Reapportionment:
a. Constitution assumes that the apportionment within the House will be based upon the census.  Most, if not all, States have similar provisions in their constitutions, requiring that there be an apportionment of political power based upon population on a decennial cycle.

b. The difficulty is that the apportionment is entrusted to the legislature.  The legislature is called upon to decide that population has shifted and that political power should shift accordingly.  As a result, there is a potential conflict of interest – districts will be created in more populous states and destroyed in less populous ones (at the expense of incumbent politicians).  

c. Problem: this creates a disincentive for incumbent legislators in the redrawing their districts.  Nothing makes the want to do so, other than the fact that the Constitution requires it.  
2. Historical Evidence of Reapportionment Problem:
a. Industrialization vastly changed the demography of our country at the turn of the 20th century.  

i. There were massive shifts in population from rural areas to urban areas.
ii. The population of the NE & N Mid-West increased dramatically due to immigration.

b. In 1920, Congress decided not to reapportion (partially due to xenophobic fears – politicians representing immigrants should not be the ones making the decisions) in order to protect the incumbents in power.  This pattern reproduced itself all over the country – incumbent politicians did not want to cede power to urban centers.  
c. In 1929, Congress passed a law requiring itself to reapportion every census cycle, giving the crier of the Senate the power to do so if they failed.  However, redistricting did not occur – States kept in place old district lines which did not accurately reflect demography, and so massive misallocations of power continued.  
3. Does the Constitution guarantee a certain amount of equality in the size of districts?  

a. Holmes/Frankfurter – this is a political question for the branches to figure out.  Two main reasons exist for the Judiciary to stay out of it:
i. Jurisdictional – this is simply something that is not left up to the courts.  It is for the political branches to figure out under our constitutional structure.  

ii. Prudential – it is simply not a good idea for the court to get involved.  Doing so will place the court in a position where it has to pick winners and losers in a particular election.  As a result, the integrity of the courts will suffer.  
b. Madison – thought that such misallocations would be solved by the national legislature – it would rise above local political squabbles.  Art. I § 4 suggests Congress is supposed to police this issue and solve the problem.  

4. The Political Question Doctrine – Luther v. Borden (discussed in class):

a. RI, which was governed under the charter issued to the colony by Charles the II, did not change its government with the ratification of the Constitution.  In the 1840’s people organized a constitutional convention to remedy this issue.  The existing government challenged this and violent clashes resulted between the chartists and the constitutionalists.  The home of one of the constitutionalist leaders is raided by the chartist government, and he sues under nuisance.  The question for the court therefore became: could nuisance lie given that you had sovereign immunity?  This, of course, depended on answering the question of who the valid government of RI was.  
b. Luther claimed that Art. IV (Republican Guarantee Clause) made it so that there was no legally recognized government in the US could work by royal charter.  

c. Court refused to adjudicate the issue b/c:

i. Institutional competence problems:

· Problem of the jury trial: would different juries recognize different governments, the leading to divergent decisions on similar sets of facts?  
· Problem of evidence: how are witnesses that are fighting each other on the streets of RI supposed to testify in court?  
ii. Policy determination:
· How would the Court know which government is right?
iii. SOP Issues:

· Republican Guarantee Clause – if the RI government is illegitimate, it is first the task of Congress to act – they could refuse to seat the RI delegation for being in violation of Art. IV. 

· The President has the power to raise a militia and put down insurrections.  He is more capable of dealing with the problem.  
B. One Person, One Vote
1. Colegrove v. Green, US, 1946, p. 142

a. Facts:  Three qualified voters in IL Congressional districts which have larger populations than other IL Congressional districts brought suit to restrain Δ from taking proceedings for an election under the provisions of IL law governing Congressional districts.  IL has not revised its Congressional districts to reflect demographic changes that have taken place in a generation (50 years).  

b. Holding:  Πs ask the court to do something that is beyond its power to grant.  The Court cannot affirmatively re-map the IL districts so as to bring them in conformity with the standards of fairness for a representative system.  Redistricting is done democratically, at the local level.  It is hostile to the democratic system to involve the judiciary in the politics of the people.  Additionally, Congress has the power to regulate such elections/inconsistencies under the Constitution and to resolve problems of fairness under the RGC, Art. I § 4.  Just b/c they have not done so does not mean that the court should do it.  Court needs to stay out of politics.  
c. Black Dissent:  EPC is likely violated by the apportionment.  Gross inequality of the voter-representative rations demonstrates a lack of effort to make an equitable apportionment, and discriminates against Πs (and others in heavily populated districts).  Individuals should be given, to the greatest extent possible, equally weighted votes in Congressional elections under the A14.  Law should be invalidated (leading to at-large elections).  
2. Baker v. Carr, US, 1962, p. 147

a. Facts:  Tennessee has not redistricted for its State legislature since 1901.  This has led to imbalances in the representation of different individuals across the state in both the State House & Senate.  Πs complain that they have been denied EP under A14.  

b. Holding: The challenge to apportionment is justiciable.  Previous claims similar to this one relied on the Guaranty Clause, not on the EPC, and are thus not controlling (switches the concern at issue from one about the SOP, structure of government [aka, which branch is supposed to deal with this issue?] to one of discrimination). EPC, unlike the GC, is well developed and familiar doctrine, providing the court with satisfactory criteria for a judicial determination (deals with the institutional competence concern by claiming that EPC caselaw will provide the court with guidance).  Π’s claim is justiciable & the political question doctrine does not prevent enforcement.  
c. Clark Concurrence:  TN apportionment of political power does not meet rational basis requirements of the EPC.  Additionally, intervention of the court is this controversial field is justified by the fact that there are no alternative remedies for the people.  The TN legislature is self-interested and has a disincentive in redistricting; State judicial remedies have been exhausted; Congress has never undertaken such a cause.  The only option left is the federal courts.  
d. Remember:  The court found a way around the PQ doctrine here by recasting the issue in the framework of rights.  Similar to Holmes in Giles v. Harris – both decisions ask Πs not to pray for political remedies but for protections of individual rights.  The court dispenses with the PQ problems individually one by one:
i. Jurisdiction – finds it under the EPC & shifts the issue to one of rights rather than the structure of gov’t; ignores RGC holdings.

ii. Institutional competence – says the EPC caselaw will provide the court with the necessary standards.  

iii. Prudential issue – the court should get involved b/c it is obvious that no one else will.  

e. Remember II:  This is really a revolutionary case – it made justiciable the question of legitimacy of a State government in virtually every State of the US.  
f. Remember III: This case DOES NOT provide a remedy, it merely finds that the federal judiciary has jurisdiction over the issues.  
3. Reynolds v. Sims, US, 1964, p. 162

a. Facts:  Πs allege that the last apportionment for the AL legislature was based upon the 1900 census and has not been reapportioned decennially, as required by the AL constitution.  As a result, Πs assert that they are denied EP in violation of the AL & US Constitution b/c the population had greatly shifted since 1900.  Πs also assert that they have exhausted all forms of relief other than the federal courts, and that the AL legislature’s inaction since 1911 shows that the state legislature is unlikely to act.  

b. Holding:  The right to vote is personal & fundamental & every citizen has an inalienable right to “full and effective participation in the political process of his State’s legislative bodies.”  The EPC guarantees the opportunity for equal participation by all voters in the election of state legislators.  Judicial focus must be on determining whether there has been any improper discrimination against certain of a State’s citizens.  Weighing the votes of citizens differently, by any method or means, merely b/c of where they happen to reside is not justifiable.  To be justifiable, such discrimination must be made upon factors “relevant to the permissible purposes of legislative apportionment.”  States can rationally consider factors other than population in apportioning legislative representation, but apportionment must be substantially based upon population and the equal-population principle should not be significantly diluted.  States may legitimately desire to maintain the integrity of various political subdivisions (counties), insofar as possible, and provide for compact districts of contiguous territory in designing a legislative apportionment scheme.  But neither history alone, nor economic or other sorts of group interests are permissible factors in attempting to justify disparities from population-based representation.  Federal analogy (to the Senate) is inappropriate here – it was a necessary political compromise.  The EPC requires that a State make an honest and good faith effort to construct districts, in both houses of its legislature, as nearly of equal population as possible.  Districting will be valid so long as the resulting apportionment is based substantially on population and the equal-population principle is not diluted in a significant way.  
c. Remember:  This decision makes the right to suffrage a fundamental right, subjecting regulation of such right to strict scrutiny.  Warren viewed many failures of the political process (on race issues, for ex) as a result of an over-empowered and retrograde rural minority.  His solution here was to transfer power from these retrograde minorities to the majority.  As a consequence however, this case creates a political system where perpetual minorities have a hard time gaining representation.  
4. Wesberry v. Sanders, US, 1964 – found an equal population principle similar to the one above in Art. I § 2, thus applying the principle to House races.  The equal population principle imposed upon the Federal Government however is much more exacting.  
5. Problems with the equipopulation principle in Reynolds/Baker:

a. Census counts prisoners as living in the district of their prison.  Most prisoners however cannot vote.  Does this give people living in those particular districts a more powerful vote, since there are fewer actual potential voters than in a comparable district with fewer prisons?  

b. Minorities vote in relatively lower numbers.  Does a minority-majority district give the voters in that district a more powerful vote in comparison to those in a white district?  

c. Both these examples illustrate that while the districting is equipopulational, it does not provide voters with equally effective votes (as Reynolds seems to require).  

6. Karcher v. Daggett, US, 1983, p. 177

a. Facts:  NJ lost a seat due to reapportionment & had to redraw its Congressional districts.  The plan that the legislature came up with was gerrymandered, but the population in the largest district was less than 1% greater than that of the smallest district.  Π sues, claiming that the apportionment plan fails to satisfy Art. 1 § 2 (requires apportionment of House districts based upon population) of the Constitution.  

b. Holding:  Absolute equality is required by Art. I § 2.  Absolute population equality is to be the paramount objective of apportionment in the case of congressional districts.  Deviations are allowed if the State can prove some legitimate state objective (compact districts; municipal boundaries; preventing contests between incumbents); the larger the deviation, the more important the state objective must be.  

c. Remember:  The Πs here were probably trying to get at partisan gerrymandering.  Court does not know how to address the issue however, and instead simply ratchets up the equality requirement.  It therefore creates a prophylactic rule (strong administrative rationale), but lets go of the normative, historical, and political structure rationale.  This is the last gasp of the Baker line of cases.  
7. Take-away principles from the Baker line of cases:  
a. The idea of individual right to equality in voting power:

i. Problem is that this does not explain/solve the promise of “right of full and fair participation.”

b. Majority rule is a deep principle that emerges from these cases

c. Prophylaxis effect – by prohibiting certain kinds of conduct, the court takes away the tools of incumbency.  The hope is that this will force politicians to be more public minded (but this breaks down in Karcher).  
d. When the justifications for the rule in Reynolds break down, you are at least left with a good rule.  This approach is administrable & there is a rule that is easy for the courts to apply.  

i. Drawback: this rule is inflexible and cannot be calibrated.  It cannot take into account the local necessities of the situation.  

ii. What are we going to do about the need for democratic experimentation?  Can only one model of governance be allowed?  
C. Equal Population and Unique Institutions:
1. Board of Estimates v. Morris, US, 1989, p. 187

a. Facts:  BoE of NYC consists of three city-wide elected members and one representative elected from each of the five boroughs (which do not have equal populations).  The city-wide members have double votes, and the borough members single votes.  The board has a significant range of functions – calculating sewer and water rates, managing all city property, exercising zoning authority, grants city contracts, and exercises some budget authority.  Π claims that this structure is in violation of the equi-population principle of the EPC.  

b. Holding:  The composition of the BoE is inconsistent with the EPC.  Local elections are subject to the general rule of population equality between electoral districts.  The fact that the BoE is a unique body wielding non-legislative powers does not prevent the structure from being reviewed under the reapportionment doctrine.  The considerable authority to formulate the city’s budget & its other powers make the board a governmental body whose “powers are general enough to have the sufficient impact throughout the district” to require that elections to the body comply with equal protection strictures.  The fact that the city-wide members could outvote the borough members & a political science study showing that the difference in the influence between the voters of different boroughs is infinitesimal do not save the structure.  
c. Remember:  The BoE was structured in this manner to protect the smaller boroughs from financial domination by Manhattan & Brooklyn.  NY was unable the recreate after the BoE after this decision.  
2. Ball v. James, US, 1981, p. 192

a. Facts:  The directors of one of AZ’s water reclamation districts are elected using a system which limits voting eligibility to landowners and apportions voting power according the amount of land the voter owns.  The district generates and sells electric power, stores water, and delivers it through project canals, serving millions of consumers.  Though the districts have statutory backing, they are essentially business enterprises.  

b. Holding:  The District does not exercise the sort of governmental powers that invoke the electoral requirements in Reynolds. It has very narrow functions – providing water and generating electricity & it functions much like a business.  Neither of those functions are the sort of general or important governmental functions that would trigger the EPC’s equipopulation requirements.  The volume of business or breadth of economic effect of a venture undertaken by a government entity as an incident of its narrow and primary governmental public function does not, of its own weight, subject the entity to the on-person, one-vote requirements of Reynolds.  The voting scheme here meets rational basis.  

c. Remember:  Issue here is whether we can give incentive to private persons to invest in public resources by promising them political control over those resources, even though the control of those resources affects the public at large.  Constitution seems to tolerate specialized interests and special voting rights, as long as these interests are narrowly defined.  
d. These cases creates two distinctions:
i. General purpose v. Limited purpose

· If the government entity has a general purpose – one-person, one-vote rule must apply

· If the entity has a limited purpose – no constitutional inquiry required

· IS THIS CORRECT?  DON’T THEY STILL HAVE TO MEET RATIONAL BASIS?

ii. Questions:

· If we have a general purpose, must one-person, one-vote apply all the time?

· If we have limited purpose, must there be no review at all?
3. Fumalaro v. Chicago Board of Education, Il., 1990, p. 204

a. Facts:  City of Chicago passed an act which made attempted to localize decision-making and responsibility in school governance.  As part of that plan, local school councils are created, to be made up of elected members: 6 parents of enrolled students to be elected by parents of such students, 2 residents of the attendance area (elected by residents; exception exists for multi-area districts).  Local school councils hire principals, judge their performance, and have substantial advisory responsibilities; some council members also serve in higher-level school policy-making boards.  Πs argue that the differentiated allocation of votes among parents, community residents, and teachers in local school council elections impermissibly interferes with their fundamental right to have an equal voice in an election involving a governmental matter of general interest – the operation of local schools.  

b. Holding:  The local school councils are readily distinguishable from the water districts in Ball.  They have important and multiple powers in education policy that affect the whole community.  Educational activities are financed by every resident, education is so fundamental that all members of society have an interest.  Therefore, it cannot be said that the activities and the performance of the local school council have a sufficiently disproportionate effect on those parents with kids in school (in the same way that the activities of the water district disproportionately affected land owners).  Therefore, the local school councils exercise general governmental functions & strict scrutiny must be applied to determine whether the structure violates EPC.  In this case, EPC is violated.  
c. Remember:  Example of how one-person, one-vote interferes with the attempt to provide diverging solutions to major social problems.  

4. Gray v. Sanders, US, 1963, p. 213

a. Facts:  GA uses a “county unit system” similar to the Electoral College which weights the rural vote more heavily than the urban vote.  There is no issue of congressional or legislative districts here – it is a matter of how votes are weighed.   

b. Holding:  Analogies to the Electoral College are inappropriate.  The Electoral College is included in the Constitution as a result of specific historical concerns, and implies nothing about the use of an analogous system by a State in a state-wide election.  It provides no validation for numerical inequality in such situations.   The one-person, one-vote principle applies and this law does not meet strict scrutiny under EPC.  
c. Remember:  It is hard to square one-person, one-vote with the political structures put in place by the Constitution.  Many of our institutions were only indirectly accountable to the people at the founding.  Hard to argue that the one-person, one-vote principle is required when the Electoral College & Senate are founding and existing institutions.  The Senate itself was designed as a check on majoritarian power.  
IV. Bush v. Gore:

A. Problem:
1. How far down do we take the equality principle?  If everything that deals with voting triggers strict scrutiny, the flexibility of the political process to deal with these problems is greatly diminished.  

2. The challenge form Baker is answering the following question:  is there any limiting principle that circumscribes the power of the court to deal with democracy issues once we make voting a fundamental right?  

3. Focus after Baker was the ex-ante structures; on making sure that the electoral process treated everyone equally before the fact.  The ultimate disaster is to go in ex-post and declare that the wrong people have won.  Frankfurter thought that it was impossible for the court to stop at the ex-ante point.  
B. The Federal Interest in State Election Processes:

1. Federal Interest in State Elections:

a. Most State election disputes are not subject to Federal judicial supervision.  Federal Courts have declined, despite the fact that every state election could be said to involve the “right to vote,” to transform most issues of the regulation of state elections into federal constitutional matters.

b. There are some specific targeted federal interests which give rise to federal interest:

i. OPOV; partisan and racial design of election districts; state laws defining who can participate in elections; ballot access laws; associational rights of parties.  

c. Sufficient federal interests are lacking in most cases however b/c the federal structure of the constitution leaves it to the states to conduct their elections.  

i. Episodic events that, despite non-discriminatory laws, may result in the dilution of an individual’s vote are not presumed to violate EPC.   
ii. State laws and patterns of state action that systematically deny equality in voting are subject to federal jurisdiction

d. Roe v. AL, 11th Cir., 1995, p. 226

i. Facts:  Disputed election for State Treasurer & Supreme Court led absentee voters to file suit in AL Cir. Ct. requiring disqualified absentee ballots to be counted (against apparent provision of the AL code).  The court ordered the Sec. of State to include these ballots in the count.  Πs here sued in district court arguing that the Cir. Ct.’s order to include the absentee ballots so changed state law on absentee ballots as to violate the 14th Amendment.  AL law requires that affidavits accompanying absentee ballots be either notarized or signed by two witnesses; the statewide practice before this election was to exclude absentee ballots that did not comply with this rule.  

ii. Holding:  Right to suffrage is a fundamental political right, and debasement or dilution of the weight of a citizen’s vote is a denial of such a right.  The Constitution however is not implicated in garden variety election disputes, and only if the election process itself reached the point of patent and fundamental unfairness does § 1983 provide the Πs remedy under the DPC.  Failing to exclude the absentee ballots will constitute a post-election departure from previous AL practice (there was a change of law).  This departure has two effects that implicate the fundamental fairness of the elections at issue:  1) counting ballots that were not previously counted would dilute the votes of those absentee voters who met the requirements of AL law as well as those who went to the polls; 2) a change in the law after election day disenfranchises those who would have voted but for the inconveniences imposed by the notarization/witness requirement.  
iii. Remember:  The key question here is whether Πs can go to Federal Court to enforce an ex-ante rule after the election has already taken place.  Answer is yes, so long as 1) ex-post changes in the law which lead to vote dilution have taken place and 2) detrimental reliance exists.  
2. Distinct Federal Interests in National Elections: US House & Senate 
a. Other than statutory requirement that House elections be from single-member districts, state law offers the electoral machinery and regulation that determines the conduct of House and Senate elections.  Therefore there is little statutorily-based distinct federal interest.  
b. Art. I § 5 however states that “Each House shall be the Judge of Elections, Returns, and Qualifications of its own Members.”  
c. Roudebush v. Hartke, US, 1972, p. 240 – IN Senator race was close.  Δ was certified, but Π challenged in State court (which appointed a commission to begin recount).  Δ filed for injunction, claiming the recount process would interfere with the Senate’s Art. I, § 5 powers to judge the qualifications of its own members.  Senate seated Δ while the litigation was ongoing.  Court upheld the power of a state to conduct a manual recount, pursuant to ordinary State law (without violating Art. I § 5), but also said that the Senate was free to accept or reject the apparent winner in either count and to conduct its own recount if it chose.  The case took two years to adjudicate.  
i. Problem with this approach is that litigation takes too long.  Should Gore be declared a winner in 2002 after a court battle if the recount is allowed to continue (and Congress, having counted up the votes, decides that President Bush is elected) but it turns out he won in FL?  Such an act would have drastic consequences.  
3. Distinct Federal Interest in National Elections: Presidential Elections:
a. Role of Electoral College 
b. Art. II § 1 empowers state legislatures to “direct the manner” of choosing presidential electors.

c. Electoral Count Act of 1887: provides that state law procedures in place prior to election are binding on Cong if they produce a definitive result at least 6 days prior to day when electors are scheduled to meet; and provides mechanism for resolving disputes over whether to accept votes of electors.
C. The State Interest in Federal Elections:  
1. States have statutory and administrative machinery for resolving election disputes:  

a. Usually includes processes for seeking manual recounts and for contesting elections in judicial proceedings. 

b. Process usually divided into two stages:

i. Recount stage – less formal, more administrative process that can be triggered automatically or can be candidate-initiated

· After a recount, “certification” takes place, making one candidate the presumptive winner of an election.  

ii. Contest stage – civil suit through which presumptive loser tries to overcome certification.  

2. Basic Background to Bush v. Gore:
a. The administration of our election systems is in the hands of partisan officials:

i. Sec. of State & FL Bush Campaign Katherine Harris (R) was in charge of oversight of the election process.

ii. Atty. General & FL Gore Campaign Chief Butterfield (D) was in charge of implementing FL election laws.  
b. Other political actors at the state level are partisan:

i. Legislature (which has the right to decide who the electors go to) was Republican.

ii. S. Ct. was arguably Democratically-leaning.  

c. Every election has a margin of error – and in this case there was a tremendous search for votes by both sides in order to try and frustrate one another.  

3. Palm Beach County Canvassing Board v. Harris, FL, 2000 [State Interest in Recount]
a. Facts:  Bush v. Gore Election.  Each county canvasses the votes and files returns with the DOS.  Candidates can protest results, calling for manual recounts in certain situations.  DOS certifies the results.  FL election law requires that returns must be filed with the State Election Department by 5 p.m. on the 7th day following an election.  Members of the canvassing boards are subject to fines for filing late returns, and the Secretary may ignore these returns and rely solely on the returns on file.  The candidate may then contest the certification.  Boward, Miami-Dade, Palm Beach and Volusia Counties decided that a manual recount was needed, but they could not do it in the 7 day time-limit.  The Secretary of State told them that they could not have an extension of the deadline, except for cases of fraud, substantial non-compliance and acts of God.  She declared Bush the winner, based on the initial counts and Gore filed a lawsuit seeking to compel her to accept the amended returns after the re-count.  

b. Holding:  FL constitution & case law recognizes the importance of the will of the people in electing their representatives.  Given this fact, the court interprets the statute as to most permissively allow voters to express their views.  They hold that if a County Board fails to meet the 7 day deadline, the Secretary is not required to ignore the returns, and is permitted to do so only if doing so either: 1) precludes the candidate, elector or taxpayer from contesting the certification of an election; 2) precludes FL voters from participating fully in the federal electoral process.  She has other remedies (fines) that can be used to compel Boards to turn in their results in other circumstances.  Deadline for manual recount is extended until Nov. 26, 2000.  
c. Remember:  Reality is that ex-ante election code here does not make much sense.  There was no established mechanism for having such a recount.  Court uses its equitable power (ex-post) to reshape and try to make the ex-ante rules work.  
D. Reconciling The State & Federal Interests:

1. Republicans wanted the litigation out of State Court, and therefore made the following argument:

a. Voting is a fundamental right & federal jurisdiction exists over any claim that such a right has been hampered.

b. A fundamental right can be disrupted/threatened not only by denial, but also by dilution.  Harper & Reynolds.  

c. There were lots of possibilities for dilution here due to the use different kinds of machines & due to a standard-less manual recount.    

2. Bush I, US, (Dec. 4) 2000, p. 262 [Federal Interest Potentially Asserted]
a. Facts:  Bush campaign appeals FLSC decision to SCOTUS.  Two issues: 1) did the FLSC decision, by effectively changing the State’s elector appointment procedures after election day, violate the DPC or 3 U.S.C. § 5 (safe harbor)?  2)  Did the decision of the court change the manner in which the State’s electors are to be selected, in violation of the legislature’s power to designate the manner for selection under Art. II § 1, cl. 2 (aka, can the legislators decisions on the appointment of electors be circumscribed the FL constitution; see McPherson v. Blacker)?

b. Holding:  As a general rule SCOTUS defers to a state court’s interpretation of a state statute.  But, in the case of a law enacted by a state legislature applicable not only to elections to state offices, but also to the selection of Presidential electors, the legislature is not acting solely under the authority given it by the people of the State, but by virtue of a direct grant of authority made under the Constitution.   There is considerable uncertainty as to the precise grounds of the FLSC decision, and they did not take McPherson v. Blacker or 3 USC § 5 into account.  The FLSC will now review the federal questions asserted by Π (3 USC § 5 & Art. II § 1 issues).  
c. Remember:  SI says that the federal constitutional interest here takes two forms:
i. States may not reinterpret their election codes through judicial reinterpretation in a presidential election in the same fashion that they do in a state election.  The FLSC decision is ambiguous on the distinctly federal interest in this election.

ii. Court also says that there is a federal interest in the predictable application of pre-existing methods (derived from the electoral count act).  
d. Remember II:  FLSC basically ignores the federal issues and reissues the same opinion without any Constitutional components.  Court orders a stay in the manual recount on Dec. 9, 2000.  
3. McPherson v. Blacker, US, 1892, p. 267 [Independent State Leg. Doctrine]
a. Facts:  Challenge to MI state statute distributing MI’s electoral votes on a district/half state basis (rather than as a whole).  Π alleges such a distribution violates Art. II, A14, & 3 USC § 1-10.  

b. Holding:  The legislative power is the supreme authority except as limited by the constitution of the State, and the sovereignty of the people is exercised through their representatives in the legislature unless by the fundamental law power is elsewhere reposed.  The state legislature possesses the plenary power to direct the manner of appointment of presidential electors under Art. II and cannot be questioned absent of any provision in the State constitution in that regard.  
c. Remember:  This is known as the independent state legislature doctrine.  A strong version of this would basically hold that the State legislature, under Art. II, has the right to select the electors in a presidential election no matter what regardless of what the State Constitution says.  

4. The Electoral Count Act:

a. Enacted in light of the contested 1876 election where the candidates contested the Electoral College votes received by of their opponents.  Hayes became President on the agreement that he would not run again, would bring half his cabinet from the opposing party, and would make other concessions.    

b. Dissatisfaction with the arrangement let to the enactment of the Electoral Countdown Act.  The EC says that a State’s electoral votes will not be challenged in Congress if:

i. The State has pre-existing rules and election codes

ii. The State certification process is completed 6 days before the Electoral College meets.  

c. Electoral College delegation is sure to go unchallenged in Congress if these conditions are met.  If it is not done, Congress will go through all kinds of procedures to determine which slate of electors is valid.  
d. SCOTUS 1) reads the EC act as stating that it is the policy of Congress to have clearly fixed election rules and 2) raises the principle to quasi-Constitutional levels.  

5. Clearly elections involve a certain margin of error (as this one here did).  Ways of dealing with the error:

a. Gore campaign argument: it is the obligation of the State to ensure that every vote is counted.  No error can be accepted, and a strong effort must be made to tally the intent of every voter.  

b. Alternative approach:  make systematic error the main concern & eliminate bias.  We design many institutions around the idea that we cannot bring the error rate to 0 (for ex, we provide a lot of procedural protection for people given capital punishment).  Therefore, we accept an error rate here, but we do not accept partisan bias:  

i. Therefore we are committed to reducing arbitrary error where possible.

ii. We are committed to reducing bias to 0 (ex post review is especially problematic here, since partisan bias is likely to be accentuated in those situations).  

6. Bush v. Gore, US, (Dec. 9, 2000), p. 279 
a. Facts:  Bush Campaign requests a stay to stop the manual recount of ballots ordered across the State by the FLSC (FLSC order manual recount of all “under-votes” uncounted by the machines).  

b. Holding:  Application for stay is grated pending further order of the Court.  

c. Scalia Concurrence:  There is a substantial probability of success on the merits in this case, and not hearing the case will lead to irreparable harm.  The counting of votes that are of questionable legality threatens irreparable harm to the petitioner.  Additionally, the FLSC’s standard in determining a vote, “voter intent” must be examined from a constitutional perspective.  

d. Stevens Dissent:  Court breaks with federalism principles by granting stay.  On questions of State law, the court has consistently deferred measurably to the State courts.  Additionally, Πs have not made a showing of irreparable harm b/c the counting of every legally cast vote cannot constitute irreparable harm.  

e. Remember:  The irreparable harm here, according to Justice Scalia, is going to be done to democratic stability if we let these partisan officials conduct a manual recount.  

7. Bush v. Gore, US, (Dec. 12, 2000), p. 281 [Federal Interest Decisively Asserted]
a. Facts:  Court evaluates if: 1) the FLSC established new standards for resolving Presidential election contests, thereby violating Art. II, § 1, cl. 2 of the USC and failing to comply with 3 U.S.C. § 5; 2) the use of standard-less manual recounts violates the EPC and DPC (court ordered the manual recount of all “undervotes” in the State).  

b. Per Curiam Holding:  The recount mechanisms implemented in response to the decisions of the FLSC do not satisfy the minimum requirement for non-arbitrary treatment of voters necessary to secure the fundamental right to vote under EPC.  This is so for three reasons: 1) the FLSC test requiring officials to determine “the intent of the voter” in the counting of under-votes but does not provide specific standards for doing so – without specific standards on how this should be done and application of differential standards by the counties however, this test fails the means prong of strict scrutiny; 2)  the recount in three of FL’s counties is not limited to under-votes, but includes over-votes as well (others do not); 3) overvotes don’t get counted but undervotes do; 4) the FLSC has also stated that manual recount need not be completed for the votes to count; if there are votes that are counted before the deadline, they are to be counted, and the rest may be disregarded.  DPC & EPC are therefore violated, and since it is evident that any recount seeking to meet the Dec. 12 deadline under 3 USC § 5 will be unconstitutional, the judgment of the FLSC is reversed and the recount is stopped.  

c. Rehnquist Holding:  In addition to the per curiam holding, there are additional grounds for reversing the FLSC.  FQ jurisdiction exists under Art. II § 1 cl. 2; since under this provision a significant departure by the State judiciary from the legislative scheme for appointing Presidential electors presents a federal constitutional question.  Court must also ensure that post election state-court actions do not frustrate the (presumptive) legislative desire to attain safe harbor under § 5 for its electors.  No need to defer to State interpretation of the law here b/c of the Federal Constitutional issue; WR finds that the FLSC interpretation of FL statute departs from the legislative scheme by 1) lengthening the protest period so as to empty certification of all legal consequence during contest period; 2) delaying recount deadlines and the Secretary of State’s discretion under statute; 3) reading the statute to require recount of impurely marked ballots, when this interpretation is totally untenable; 4) ordering a remedy which jeopardizes the “legislative wish” to take advantage of the safe harbor in 3 USC § 5.  Therefore, the judiciary departed significantly from the statutory framework in place by the legislature in violation of Art. II.  

d. Stevens/Ginsburg Dissent:  FQ claim here is not substantial & the court should defer to the FLSC.  The legislative power in FL is subject to judicial review under the FL Constitution.  § 3 similarly assumes the involvement of the state judiciary in interpreting state election laws.  Nor is the Π correct in asserting that there is an EPC/DPC violation – our case law has never held that the method of vote counting could lead to such violations.  

e. Souter Dissent:  The EPC claim has merit.  While the use of different voting machines/practices does not violate EPC, the use of non-uniform counting standards does.  SCOTUS should remand to the FL courts to establish uniform standards for evaluating the several types of ballots that have prompted differing treatments to be applied during the recount (no need to stop the recount entirely).  

f. Breyer Dissent:  EPC requires uniform standards in counting votes.  However, there is no justification for the remedy here, and rather the case should be remanded to permit the FLSC to count all undercounted votes in FL under a uniform standard.  The Court should leave these issues to the resolution of State court, Congress, and the processes already in place – it gets involved needlessly.  These are the proper institutions, especially since Congress better reflects the people’s will & since getting into the business of deciding presidential elections undermines public confidence in the court.  
g. Remember:  Seven justices agree that different vote counting methods (which lead to different error rates) violate EPC rights.  Though there is no clear limiting principle to this assertion, the court seems to suggest that ex post changes that trigger disparate treatment create the constitutional problem (see “aftermath” section for further discussion).  

h. Remember II:  There is no detrimental reliance (ala Roe) here – a voter could not argue that “I wouldn’t have pushed my stylus so as to punch a whole through the ballot had I known I could have just dimpled the chad.”  

8. The Aftermath of Bush v. Gore:

a. There is a tension in the opinions (on the EPC claim; NOT the remedy) between:  
i. Whether the EPC is about entrenching the status quo ante, where it protects against ex post changes in election laws (right against discriminatory treatment post-election).  Hereinafter, the “practical view.”
ii. Whether EPC is violated b/c an individual right to an equally weighted vote under EPC in a statewide election (in which case this easily fits onto the Baker/Reynolds line of vote-dilution; right to have every vote counted).  Hereinafter, the “rights view.”
b. If we take the rights view seriously, most elections in this country are unconstitutional.  Treating elections as a local administrative matter would not longer be possible, and this principle would require that various elements of the voting process, such as technology voting machines, the standards and methods of voting recounts, and perhaps even the designed of ballots ensure that the same weight be given to each vote cast.  
c. If we the practical view however, it is not clear that an EPC claim can be made.  The legal grounds seem much more based in the DPC and in requirements about procedural fairness.  The goal here would be to constrain government from making arbitrary, capricious, or biased decisions by requiring process.  The constitutional obligation would be to design recount processes, and perhaps voting or democratic processes more generally, in order to cabin the risk of partisan, self-interested manipulation after the fact.  
d. SI thinks the practical view prevails b/c there are 5 justices that support it:

i. Scalia, Rehnquist & Thomas under Art. II

ii. Breyer & Souter under EPC/DPC

e. Breyer attempts to resurrect the prudential argument as a limiting principle to SCOTUS involvement – it however only gets two votes.  
E. Remedies:

1. Bell v. Southwell, 5th Cir., 1967, p. 1038
a. Facts:  A Georgia election was conducted under procedures involving racial discrimination (intimidation; segregated polling places; denial of black women’s rights to vote) which was gross, state-imposed, and forcibly state-compelled.  Dist. Court denied a re-holding of the election as relief b/c 1) even if the blacks were denied the right to vote, their votes would not have changed the outcome; 2) federal courts don’t have the power to void state elections.

b. Holding:  A Federal voiding of a State election is drastic, if not staggering, and therefore it is a form of relief that should be guardedly exercised.  Not every unconstitutional racial discrimination necessarily permits or requires a retrospective voiding of a state election.  But the power does exist, and certainly the inability to demonstrate that the outcome would have been different is no reason to deny retrospective relief.  Since the vice here occurred on Election Day, it could not have been prevented beforehand (through litigation); retrospective relief is granted.  
c. Remember:  Major issue here is that the court winds up granting ex post relief.  Should there be some sort of higher bar as to when such relief can be granted (is one racially discriminatory act enough to void an election?).  
2. Ken Starr View, p. 1042:  invalidation of past elections provides a more complete remedy, but is costly, might depress voter participation, and interferes strongly with local politics.  Starr thought the best approach was one where election results are invalidated only when they are “outcome-determinative.”  
3. Karlan View, p. 1057: procedural rules which ensure the uniformity and fairness of ex post review (by putting it in the hands of a central actor like a court) is the best way to deal with disputed elections.  Ex: Delahunt, p. 1055 – judges recount and adjudicate the validity of the votes themselves.  
4. In re the Matter of the Protest of Election Returns, FL, 1998, p. 1058

a. Facts:  Miami mayoral election.  Π has more votes in the first election (very close one which leads to a run-off), but Δ wins the run-off.  Π contests the results of the first election.  Evidence exists of absentee ballot fraud that favored the Δ. (not through his doing).  It is unclear however which absentee ballots are valid and which ones are not.  As relief he asks for all the absentee ballots to be thrown out & that he be declared a winner or, in the alternative, for a voiding of the election results.  

b. Holding:  The right to vote, though assured to every citizen, does not mean that every citizen has a right to vote by absentee ballot.  This is a privilege granted by the State.  The court refuses to disenfranchise all the voters that showed up to the polls in the first election, and instead the absentee ballots are voided and vacated.  

c. Remember:  This seems contrary to the statements made by the FLSC in Bush v. Gore.  There is an ex ante commitment to the integrity of the process rather than to making every vote count.  It seems problematic however to throw them out after there has already been a run-off (should Π not have challenged before?). 
5. Rossi v. Gregoire (Should Statistical Means Be Used to Adjust Votes After the Election Has Occurred?), Supp. P. 201 – WA governor election; after manual recount Δ wins by 130 votes.  Court holds that there were 1678 votes illegally-cast, but since there was no way to know which votes were illegal, and since state law required proof that outcome would change, court cannot set aside election.  Π’s request for use of proportional statistical means to set aside a percentage of the illegal votes for both sides (they knew how many illegal votes there were in each county and what % voted for each candidate by county) and calculate the winner that way is rejected by the court.  
6. Bradley v. Perrodin, (To Correct for Errors in Election Administration?), Supp. P. 203 – District court shifts votes in order to correct for administrative error based upon  primacy effect (wrong candidate was listed first), declaring new winner.  Overturned as beyond the power of courts to order under State law.  s 
V. Political Parties:

A. Background Questions & Information:

1. How much can the State regulate political parties?  When can the State say to political actors “you cannot participate on your terms” and sometimes “you cannot participate at all?”  
a. The Iraqi Constitution gives the State a right to ban Baathists from ever holding office.

b. German Constitution bans Nazis, India has set aside nationalist/racist victors.  

2. Today the issue of the State limitation of ballot access is no longer controversial (the state has an interest in an orderly election).  
3. However, once we start down the road of ballot/process restrictions, two regulatory poles emerge (with corresponding levels of scrutiny):
a. Administrative Regulations
i. Value-free, corresponding to neutral principles and take in furtherance of organizational integrity of the process
ii. If the regulation is considered administrative, rational relation scrutiny applies 
· State almost always wins here

b. Expressive Regulations
i. Regulation that express value on the part of the state about who should properly be in the process (ex: David Duke can’t run cause he’s racist)

ii. If the regulation is considered a limit on expression, strict scrutiny applies

· The state usually loses here.   
B. Ballot Access – Political Parties as Gatekeepers:

1. Burdick v. Takushi, US, 1992, p. 352 [Restrictions on Whom Voters Can Vote For]
a. Facts:  Π is registered voter in Honolulu, HI.  Only one candidate filed nominating papers to run for the seat representing Π’s district in the HI House of Rep.  Π wanted to write in his own candidate, but HI law does not allow for write-in voting.  Π filed suit under A1 & A14, claiming that he was constitutionally due the right to write-in vote (argues that: 1) prohibition deprives him of right to cast a meaningful ballot; 2) conditions electoral participation on waiver of 1A right to remain free from espousing positions he does not support; 3) discriminates against him based upon content of message he wants to convey).  
b. Holding:  The right to vote in any matter and the right to associate for political purposes through the ballot are not absolute.  Voting is a fundamental right, but Art. I, § 4, cl. 1 gives States the right to prescribe the “Time, Places and Manner of holding Elections for Senators & Representatives.”  As a practical matter, there must be substantial regulation of elections if they are to work.  To subject all election regulation to strict scrutiny would tie the hands of States seeking to assure that elections are operated equitably and efficiently.  Rather, a court considering a challenge to a state election law must weigh the character and magnitude of the asserted injury to Π’s A1 & A14 rights against the interests put forward by the State as justifications for the burden imposed by its rule, taking into consideration the extent to which those interests make it necessary to burden the Π’s rights.  When A1 & A14 rights are subject to severe restrictions, the regulations must be narrowly drawn to advance the state interest of compelling importance.  But when a state election law imposes only reasonable, nondiscriminatory restrictions upon the A1 & A14 rights of voters, the State’s important regulatory interests are generally sufficient to justify restrictions.  In light of the adequate ballot access (does not matter that this is a voter’s rights case – the two are not distinguishable) afforded under HI’s election code (it is really easy to get an independent candidate into the primaries on a non-partisan ballot (and even into the general election), and thus really easy to come together with like minded voters in order to cast a ballot for someone you agree with), the State’s ban on write-in voting imposes only a limited burden on voter’s rights to make free choices and associate politically through vote.  The limitation on write-in voting is ok b/c: HI has an interest in avoiding the possibility of unrestrained factionalism at the general election; the primary election is an integral part of the election process, and the state has the right to reserve major struggles for the general election ballot, and not make it a forum for inter-party feuds.  The prohibition on write-in voting: 1) averts divisive sore-loser candidates; 2) promotes a two-stage primary-general election process of winnowing out candidates; 3) prevents party raiding and is therefore a reasonable way of accomplishing the State’s goals.  
c. Remember:  State interest in preventing voter confusion and factionalism is enough to warrant not granting a write-in vote.  This creates barriers however to begetting a third party – doing so would require a complete political shift or something like a massive defection to challenge the primary system.  
d. Remember II:  Problem is that HI is a solid D state, and so if you want to have any influence locally, you must vote in D primaries and thus cannot support an independent in the primaries (and thus that independent will never make it to the general election).  Therefore, HI places a penalty upon those who wish to vote for an independent in the primaries and do not vote for the dominant party ballot – lack of any influence over any other race.  Dissent argues that therefore the burden requires strict scrutiny.   
2. Bullock v. Carter, US, 1972, p. 363 [Restrictions on Who Appears on the Ballot]
a. Facts:  TX law requires a candidate to pay a filing fee as a condition to having his name placed on the primary ballot.  These fees range from widely based upon the income of the candidate from $150 to $6300 or more. 

b. Holding:  This restriction affects candidates, and the court has not attached such fundamental status to candidacy as to invoke strict scrutiny.  However, b/c the rights of candidates and the rights of voters are intertwined, it is essential to examine the extent and nature of the impact of these fees on voters.  Unlike modest filing-fee requirements, the size of the fees here gives them a patently exclusionary character impacting those which have neither personal wealth nor moneyed backers (regardless of popular support).  This has an impact upon voters, limiting their choice of candidates, but also making it more likely that the limitation would fall more heavily upon the poor, whose favorite may be unable to pay.  By excluding those candidates that cannot rely on contribution, the system tends to deny some voters the opportunity to vote for a candidate of their choosing; it also gives the affluent the power to place on the ballot their own names or the names of the persons they favor.  B/c of the impact on the franchise and b/c that impact is related to the resources of voters supporting a particular candidate, these laws must meet strict scrutiny in order to be upheld.  While the use of filing fees does winnow out candidates, there is no rational relationship between ability to pay and seriousness of the candidacy.  Support for the State treasury is also not a valid reason.  The State has directed the parties to hold primaries, and it seems reasonable to have costs of such required elections passed along to the voters.  The needs of the state treasury do not necessitate such a system.  The primary system denies EPC.  

c. Remember:  The State here runs into Harper-style problems (the poll tax there was a mere 5$ a year).  Is this really an invalid regulation however?  We all know it takes money to win a political campaign.  Unless we’re talking about people’s rights to cast a protest vote, this seems like a perfectly legitimate (and transparent) way to limit ballot access in order to maintain orderly elections.  
C. Defining Participation in Political Parties:

1. The void in our Constitutional design:

a. No contemplation of intermediate institutions – institutions that exist between the State and the People.  Therefore, the Constitution does not address the regulation/existence of political parties.  

i. There was no history of such institutions in Europe – there were no subordinate institutions that stood between the State and the people.  

ii. Framers’ government envisioned direct accountability between government and the people.  

b. Direct accountability never really existed.  In 1796, proto-political parties began to emerge (the Federalists and the Anti-Federalists).  Modern political parties however are much beyond those early days:

i. They are nationwide institutions 

ii. They have forms of mobilizing voters that are expressions of factional interests

c. How should parties be treated under the Constitution?  Two theories in conflict with each other:

i. Common carrier theory – political parties are essentially a state-created franchisee that have the right to operate certain political processes and as all franchisees are subject to state regulation by extension.  

· The common carrier view allows outright prohibition on political parties;

· Going this route means we can’t have exclusionary parties like a women’s party or a Black Panther party b/c the party is a mere extension of the State.  This theory is seen in White Primary cases.
ii. Parties as rights-bearing entities – political parties are not state actors.  The parties have an expressive purpose (on behalf of their members); when the state regulates parties it is imposing values/viewpoints upon them.  

· The rights-bearing route severely limits the right of the state to regulate political parties; the State, for example, cannot tell the party that they cannot organize on the basis of racial hostility.  

d. Problem with the rights-bearing entity theory: it does not answer the question of “who is the rights-bearer?”  

i. The party as the electorate – under this view, those who exercise the franchise (pull the lever with a D on it) are the party.  Everyone gets to self-identify by participating in the primary.  
ii. The party as the party apparatus – under this view it is not those who show up on election day, but the DNC/Howard Dean that make up the party ( we are talking about the people who control how the party functions, who make sure that it raises and dispenses money.  
iii. The party as the party in government – under this view, the elected officials now operating as the D or R caucus are the party (they are the ones chosen on Election Day). 
2. Therefore, the major questions that emerge are:

a. How do we think of the party?  As a common carrier or as a rights-bearing organization?

b. Who has the right to speak on behalf of the party?  What happens when these entities are in conflict?    

3. Duke v. Massey, 11th Cir., 1996, p. 379 [Both the Party and the State Seek to Exclude Citizen X From Participating]
a. Facts:  David Duke sought the nomination of the Republican Party for POTUS in 1992.  He participated in presidential primaries in various states, including GA.  He was included in the primary ballot (he had met all ex ante requirements), but was later removed by the Republican presidential candidate selection committee under their right under GA law to have “unfettered discretion” to grant or deny ballot access in the primary.  Π argues that this interferes with his rights under A1 & A14.  

b. Holding:  Π does not have the right to associate with an “unwilling partner,” the Republican Party.  The Republican Party has the right to identify the people who constitute the association and limit the association to those people only.  Π’s A1 & A14 interests do not trump the interests of the Republican Party to identify its membership based upon political beliefs nor the state’s interest in protecting the Republican Party’s right to define itself.  Π has no support for their assertion that they have a right to vote for their candidate of choice as a Republican in a nonbinding primary.  Even applying strict scrutiny, there is a compelling state interest in protecting political parties’ right to define their membership & exclude those with adverse political positions.  The law at issue here is narrowly tailored to further GA’s compelling state interests.  
c. Remember:  The problem with this view is that this means that parties can exclude not only racists, but also the log cabin republicans from their elections.  This case does not take the view that the party is the electors.  Here the party is the apparatus/party in government (committee was made up of both).   

4. Republican Party of TX v. Dietz, TXSC, 1997, p. 382 [Both the Party and the State Seek to Exclude Citizen X From Participating]
a. Facts:  Πs, LCR, want to have their materials displayed at the 1996 Republican Party Texas Convention (pro-gay rights materials).  They were originally accepted and then denied such a right, pursuant to the Party’s internally-defined right to restrict exhibits they find objectionable.  Π contends that this act unconstitutionally infringes upon LCR’s rights to free speech, equal rights and due course of law under the TX Constitution.  LCR members are part of the republican party.  

b. Holding:  Not every act of a political party of is state action.  The activities at issue here are private, an attempt by the LCR to change the position of the party on gay and lesbian rights issues.  No State action, no right to sue.  

5. Nader v. Schaffer, D. Conn., 1976, p. 374 [Both the Party and the State Seek to Exclude Citizen X From Participating]
a. Facts:  Πs refused to register as members of a political party.  As a result, CN law prevents them from voting in any party primary.  Π argue that they have a right to associate with others to support a candidate and that they have a right not to be coerced into associating with a party in order to exercise the first right described above.  Πs sue for the right to vote in the primary without joining a political party.   

b. Holding:  Enrollment in CN imposes no affirmative party obligations on the voter.  Such limited public affiliation is simply not coerced association imposed by government officials.  Additionally, the state has a legitimate interest in protecting the party members’ associational rights by legislating to protect the party from intrusion by those with adverse political principles.  The state also has an interest in protecting the overall integrity and legitimacy of the electoral process (which includes preserving parties as viable and identifiable interest groups and ensuring that their nominations reflect the views of their members).  An interest in preventing fraud in the nominating process exists.  Therefore, the law is upheld.  

6. Political Theory on Party Candidates in Our System:

a. Downs Application of Hotelling Theory (see p. 434) to Voting: If you have an ideological spectrum (and two political parties, which tends to be the norm in first past-the-post systems), consumer welfare would be maximized if the parties set their ideology at the 25% and 75% points (thus each being equally distant from 50% of the market).  
i. However, in reality, b/c moving towards the center provides one party with an electoral advantage against its competitor, both parties will locate themselves right in the middle of the spectrum.  

ii. This further discourages third party participation.  A right-wing party would compete with the center-right party for votes, and would rarely (probably never) allow the third party to make it past the post.  Furthermore, by splitting the vote, the right party will likely hand the election to the center-left party and be labeled “spoilers.”

b. Duverger’s Law, p. 1091: no need to assume equal distribution as above.  The first past the post system forces parties to compete for the center and allows for the existence of only two parties.  Voters or groups that peel off to form a coalition cause an automatic loss for themselves and their former coalition partners.    
c. Explaining the current liberal-conservative divide:  Duverger’s law imagines a single-stage election.  Reality in America is that we have a two-stage equilibrium:
i. During the primary, since the participants are only those which are actually interested in the parties, the candidates actually move to the 25% and 75% marks described by Hotelling and Downs. 
· Additionally, since only the ideologically pure are usually willing to do the dirty work involved in actually running a party (volunteering to lick envelopes, etc.) and donate money, they tend to pull candidates to the extremes as well.  

ii. As soon as the primaries end and the general election begins, candidates rush to the center and moderate their views.

· As a result, the electorate is dissatisfied b/c they don’t get a choice of candidates they want as a result of the primaries – they don’t have anyone in the center ( led to the reforms in the case below.  
7. Participating in the Party Primary:

a. To participate in a primary in most states, you must be a member of a party.  

i. Problem: if there is a distinction between local and national political divide, this causes a problem for voters.  A Republican in NYC or a Democrat in Wyoming forfeits his chance to participate at one of those levels if he chooses to register.  He will either be able to vote in national primaries of his party and have no influence on governance at the local level, or vice versa.  

b. Closed primary – you have to be a member of the party ahead of time.

c. Open primary – you hare a member of the party for the day, you can join the party on Election Day, for Election Day only.  
d. Blanket primary – you become a member for one election at a time.  You pick a republican governor & a democrat for lt. governor, all on the same day!  

i. The effect of this is to push candidates to the center b/c they don’t have a polarized constituency as in the closed or open primary.  
ii. The electorate has more power than the apparatus in controlling the message of the party back.

8. California Democratic Party v. Jones, US, 2000, p. 391 [The Party Seeks to Exclude Citizen X from Participating But the State Demands that the Party Permit Him to Participate]
a. Facts:  CA adopts a “blanket primary.”  On a primary ballot including all nominees, anyone can vote for any candidate regardless of the candidate’s political affiliation.  The candidate of each party who wins the greatest number of votes is the nominee of the party for the general election.  Πs allege that this system violates the First Amendment’s rights of association (or rather the right not to associate).  

b. Holding:  The blanket primary forces political parties to associate with, to have their nominees, and hence their positions, determined by those who have refused to associate with the party or have affiliated with a rival.  Interference with this right is very important at the primary stage b/c the nominee is supposed to represent the principles of the party and its members.  B/c of the heavy burn imposed upon free association by the regulation, the law must meet strict scrutiny.  None of the state interests proffered is compelling: producing more representative officials; expanding candidates beyond partisan concerns; increasing voter participation; promoting fairness, voter choice, protecting privacy.  Even if they were, the narrow tailoring required is lacking.  CA should just use the nonpartisan blanket primary if they want to achieve these goals.  

c. Dissent:  This is about CA’s right to regulate elections.  Federalism compels that we respect their policy choice.  The State may impose significant restrictions on associational freedoms b/c the primary is a form of State action.  When a State acts not to limit democratic participation, but expand the ability of individuals to participate, it is acting within to promote the values of the 1st Amendment.  Increasing voter participation is actually a compelling State interest, and the seriousness of the abridgment of 1st Amendment rights is overstated by the Ct.  

d. Remember:  A universal application of the blanket primary would seriously weaken the distinction between the identities of the two parties.  
e. Remember II:  According to Boy Scouts v. Dale, once it is determined that there is an organizing message for a group, the group has a associational right to pursue forms of organization (excluding gays) that furthers their ability to spread that message.  Therefore, the contention in this case becomes “who is the CA democratic party, the voters or the apparatus?”  If it is the voters, it seems like there would be no association problem; if it is the apparatus, a freedom of association develops.  GET MORE ON THIS!
f. Remember III:  This is an example of the party as a rights bearing association view and a rejection of the common carrier view.  

9. Tashjian v. Republican Party of CN, US, 1986, p. 404 [The Party Wishes to Permit Citizen X to Participate But the State Demands His Exclusion]
a. Facts:  Republicans contend that CN statute impermissibly burdens their right to association by preventing independent registered voters to participate in Republican primary elections, even if the party desires their participation.  

b. Holding:  Statute places limits on the Party’s associational opportunities at a crucial juncture (where appeal to common principles may be translated into political power).  Therefore, there must be strict scrutiny? (unclear what scrutiny is applied).  State claims the following compelling interests: saving money (rejected); preventing party raiding (rejected; interest not implicated here); preventing voter confusion (rejected); protects the integrity & stability of the two-party system (rejected; Republicans can look after themselves).  Therefore, the statute is struck down.  

c. Dissent: This is not freedom of association – the State is under no obligation to allow the Republican Party to use State resources in order to reach out to independents.  
d. Remember:  The question here is answerable by asking who represents the party – the party apparatus and the party in power?  If it is the party in power, the regulation is perfectly ok.  If it is the party apparatus, this is forced association, and it is unconstitutional.  Scalia thinks this (in addition to the patronage cases) hurts the integrity of the political party. 
D. Political Lock-ups:

1. The desirability of political regulation depends on the view taken:  
a. First past the post systems create a duopoly on political power.  B/c parties are state actors, they can be regulated just like other monopolies or economic/political market failures.

i. This view suggests that regulation is perfectly ok, if not necessary.  Any regulation is possible, but under this view judicial review will focus on examining State conduct to decide at what point it is no longer for legitimate reasons.  
b. Though parties were non-state organizations which the framers were distrustful of, they have become critical to our democracy.  They form an important part of civil society, and serve as an authoritarian state power.  
i. This view favors autonomy for political parties and suggests they must be protected from State interference.  Freedom of association is necessary under this view – but then the question becomes what is the party?  
· Scalia thinks the freedom of association encompasses only the right to become a member of the party.  Tashjian.  He would define the party as an institutional network for its members (which, in Democratic Party) must be defended from majoritarian attack.  
2. Eu v. San Francisco County Democratic Central Committee, US, 1989, p. 411

a. Facts:  CA law prevents “official governing bodies” (such as the Republican central state committee) from endorsing supporting or opposing any candidate for primary nomination.  CA law also regulates the internal affairs of these official governing bodies – there are size restrictions; composition restrictions; terms restrictions; dues restrictions; meeting restrictions.  Violation of these provisions is a criminal offense.  

b. Holding:  

i. Party Endorsement Ban implicates freedom of speech by limiting the ability of the party to spread its message and hamstrings voters seeking to inform themselves about the candidates and the campaign issues.  It also infringes upon freedom of association by limiting the right of parties to identify the people who constitute that association (placing them at a disadvantage compared to individuals acting alone or as part of non-party groups).  Strict scrutiny is therefore required.  State interests of: 1) political stability (there is no proof of this; intra-party friction during primaries is just fine) & 2) protecting voters of confusion are not enough.   Endorsement ban is unconstitutional. 

ii. Other organizational restrictions also burden associational rights b/c they prevent political bodies from governing themselves with a structure they view as ideal.  State has a compelling interest in conserving the integrity of its election process, but it has not proven that regulation of internal party governance is necessary in order to achieve this goal.  
c. Remember: SI thinks this case is little different from Terry v. Adams.  There we have the Jaybirds endorsing candidates (who could be silenced) & here we have the Democratic Party itself doing it.  Why can the State not regulate?  One way of looking at it is through the lens of competition.  TX was a one-party State, and the organization could be regulated because it was necessary to increase political competition. CA had a working two-party system however, and this was not the case, therefore, no regulation can be allowed.  Under such a rationale, as long as we have no conspiratorial or anti-competitive behavior among the major parties, the State cannot be allowed to interfere.  
d. Remember II:  The regional rotation requirement also seems to be anti-competitive in that it will prevent regional competition (a regional third party is unlikely to rise up b/c it needs representation from other parts of the state where its views are not supported).  
3. Timmons v. Twin Cities Area New Party, US, 1997, p. 427

a. Facts:  MN (like most states) prohibits multi-party or “fusion” candidacies.  D was the nominee of the DFL Party.  The New Party also chose him as their candidate.  B/c MN prohibits fusion candidacies, local election officials refused to accept the New Party’s nominating petition.  NP sued under the A1 & A14, claiming that NP has the right to select their candidate.  

b. Holding:  That a particular individual may not appear on the ballot as a particular party’s candidate does not severely burden that party’s association rights.  The party is free to endorse whom it likes, to ally itself with others, to nominate candidates for office; they are merely prevented from having the same nominee on the election ballot.  The Constitution does not require States to permit fusion, and b/c the burden on the NP’s associational rights are not severe, the State’s asserted interests need only be “sufficiently weighty.”  MN’s reasoning that avoiding voter confusion, promoting candidate competition, and creating a stable political two-party system provide sufficient justification.

c. Dissent:  Argues for implementing a Washington v. Davis type standard.  Such a ban is clearly intended to protect the two-party system. Additionally, the burden is significant and falls almost entirely upon third parties; the right to have a nominee on the ballot is very important for a political party, as is the voter’s ability to express his choices.  Intent to discriminate + disparate impact upon third parties = unconstitutional deprivation of 1A & 14A rights.  
d. Remember:  Banning fusion candidacies reduces the influence of third parties upon the major parties – it forces them to become an interest group within the party rather than provide their support from the outside.  Majority parties clearly don’t want to have to give additional weight to such members of their coalition.  
e. Remember II:  There is little factual scrutiny being applied here to the evidentiary record.  The Δ’s arguments are being taken for granted.  
4. Munro v. Socialist Workers Party, US, 1986, p. 422

a. Facts:  WA conducted a blanket primary and any candidate to receive at least 1% of the vote made it onto the general election ballot.  Π’s party failed to reach the 1% margin & sues for violation of 1st Amendment rights.  

b. Holding:  States may condition access to the general election ballot by requiring that a candidate show a modicum of support among the potential voters for an office.  The interest of avoiding confusion, deception, or frustration of the democratic process at the general election is certainly compelling here & States have never been required to make a particularized showing of the existence of voter confusion, ballot overcrowding, in order to impose reasonable restrictions on ballot access.  Not requiring such stringent standards allows for prospective action.  First Amendment burden imposed on petitioner is justified by the interests at stake.  

c. Remember:  Case stands for the idea that the State can reserve the election ballot for major struggles between candidates.  
5. Arkansas Educational Television Commission v. Forbes, 1998, p. 436

a. Facts:  Π was running as an independent for a House seat.  Δ is a state-owned & operated channel which was hosting a debate for candidates.  Δ decided to limit participation of the debate to the two major party candidates and to candidates with “strong popular support.”  Π asked to be allowed in the debate.  Δ declined based upon their journalistic discretion.  Π sued claiming he was entitled to participate in the debate under statute & under 1A.  

b. Holding:  The government can exclude a speaker from a “traditional public forum” (parks, streets) only when the exclusion meets strict scrutiny.  Exclusion from a public forum created by government designation (created when gov’t intends to make property “generally available to a class of speakers – not if it maintains selective case by case access) of individuals that fall within the selected class by the government also must meet strict scrutiny.  Debate in nonpublic forums (government property which does not fall under the above) can be restricted by the gov’t so long as there is a rational basis for doing so and so long as exclusion is not viewpoint-discriminatory.  The forum here falls in the non-public category, and the station’s decision to exercise of journalistic discretion in order to exclude Forbes b/c he does not garner enough popular support is acceptable.  

c. Dissent:  Δ station is publicly owned.  A state-owned broadcaster need not plan, sponsor or conduct political debates, however, when it chooses to do so 1A imposes important limitations over access to the debate forum.  1A’s most important function is protecting political speech.  Π also garnered major support in past elections.  The arbitrary nature of the State’s decision to exclude is very problematic.  It must have objective ex-ante guidelines for who will be included.  
d. Remember:  Problem here is that if you keep him off the debate, he is not a serious candidate; if you let him debate, he is.  On the other hand, if there are too many participants, the debate becomes meaningless.  For dissent, the solution is an ex ante rule that will be followed mechanically.  
VI. Campaign Finance:

A. Buckley v. Valeo and the Rise of Soft Money:

1. The Three Categories of Speech Regulation under 1A:
a. Time, place & manner – government has broad power to regulate the time, place and manner of speech in a public forum.  General idea is that not everyone can speak at the same time in the same place, and as such government can require a parade permit or regulate the use of megaphones or act to protect public tranquility so long as the regulation is not so onerous so as to suppress peach or is not applied inconsistently depending on the identity or viewpoint of the speaker.  Ex: sound trucks in the middle of the night.  Time, place & manner regulation gets the equivalent of rational basis review.

b. Content regulation – when regulations are related to the content of speech, the presumption of constitutionality seen above disappears.  Instead, strict scrutiny is applied.  Ex: a regulation that there can be no political speech at a particular time of day.  Content regulations get strict scrutiny.  Making it illegal to yell “fire” in a crowded movie theater is an example of acceptable content regulation.  
c. Viewpoint discrimination – where the state not only tries to control content, but also tries to advance a particular viewpoint on the subject matter.  Ex: no sound trucks for the purpose of criticizing the government.  Viewpoint regulation is the most disapproved category of speech regulation under 1A (strictest analysis).  Some such regulation still survives sometimes – public school teachers are expected to teach a viewpoint & students can’t say whatever they want in a public school.
2. Is there a hierarchy of concerns under 1A or is it a blanket cover providing equal protection for all speech?  

a. NYT v. Sullivan (Brennan) view – right to express oneself in all ways exists, and unless the expression is a knowing falsehood, you are protected under 1A.  Intention to communicate ratifies the speech.  GET MORE INFO ON THIS VIEW.  
b. Bork view – ultimately the 1A is concerned with the right of political self-government.  At the core of the 1A is the ability of the people to govern themselves.  There is a clear hierarchy in 1A jurisprudence – political speech is untouchable.  
3. Under the Bork view (or under viewpoint regulation) regulation of campaign finance will need a serious justification from the State.  

4. The response to Watergate was the passage of FECA in 1974.  FECA:

a. Limited amount of contributions that could be given in fed elections by individuals, parties, or PACs.

b. Placed ceilings on total spending by candidates.

c. Created system of public funding through matching funds for presidential elections.

d. Created reporting and disclosure requirements
5. Buckley v. Valeo struck down most of these provisions.  Created and analytical divide between contributions and expenditures:

a. 1A denies government the power to determine that spending to promote one’s political views is wasteful, excessive, or unwise.

b. Thus, court created distinction b/tw expenditures by candidates to advocate positions and contributions to his candidacy by supporters
i. Limit on amount of money a person/group can spend reduces quantity of expression.

ii. But, limit on donations of one person/group entails only marginal restriction on contributor’s ability to engage in free communication.

c. So, permissible to regulate contributions, but generally not expenditures.
6. After Buckley, the system looked something like this:

a. Contributions – donors could give to:

i. Candidates ($1000) 
ii. Intermediaries
· Regulated:

· National Political Parties ($5000)
· PACs – group that raises money from like-minded people (corporations, unions, etc.).  They are regulated if they try to make contributions to candidates, but their expenditures are unregulated.  

· Unregulated:

· State Political Parties – sometimes regulated by State law

· Bundlers

· Issue Advertisers

· National Party’s Uncoordinated Efforts

b. Expenditures – donors can bypass the intermediaries and spend the money themselves.  
i. There is no limit on candidate expenditures

c. Disclosure and reporting requirement existed for candidates.  

d. Overseen by FEC (successfully designed to be ineffective)
7. Rationales for the regulation of expenditures:

a. Freedom of Speech is safeguarded b/c it creates a marketplace of ideas.  Two rationales for regulation here:

i. We know that in all markets there is the risk of monopoly power – we have to make sure that no one has a monopoly (FTC; Antitrust style).  Therefore, the market must be regulated in order to make sure that the market works.  

ii. Heckler’s veto analogy – state can silence some in order to for ideas to be heard (and the wealthy are the hecklers).  

b. Equality argument – Reynolds guarantees an equally effective voice, & equality is not possible with our wealth disparities.  Therefore, regulation is needed to ensure some level of equality.  

c. There is a diminished liberty interest when money is involved – money is not speech and it should not be equated to speech.  
d. BUT Liberty argument CUTS the other way – regulation here, directed at speech or expenditure of funds, implicate state in restricting access to those who desire additional participation in electoral activity (beyond just voting).  
8. The court in Buckley rejects the arguments for the regulation of expenditures.  It says that the only contributions can be constitutionally limited under a “corruption or appearance of corruption rationale.”  Therefore:

a. There is a legitimate interest in preventing corruption when contributions are being received by candidates.  

b. There no corruption when a candidate spends money, when a party spends money, or when a PAC or issue advertiser spends money.  

c. Only the supply of money is capped and NOT the demand.  

9. Consequences of Buckley:

a. Regulatory disaster – creates lots of inefficiencies b/c money cannot be given to candidates except in small doses. As a result, candidates must spend lots of time raising money.  

b. A majority of the Supreme Court thinks Buckely should be overruled – no way this system would have been accepted today.  

B. Regulatory Regimes:

1. Nixon v. Shrink Missouri Government PAC, US, 2000, p. 460

a. Facts:  MO Statute imposes contribution limits.  Πs are a candidate for State auditor, and a PAC which wants to contribute to his campaign over and above the campaign limit.  They sue under A1 & A14 claiming that MO is interfering with their rights.  

b. Holding:  MO has a compelling state interest for limiting contributions under Buckley – they have a right to enact prophylactic legislation that will prevent corruption and the appearance of corruption.  MO need not prove that, in this particular case, campaign contributions over the limit would be corrupt or create the image of corruption, only that such corruption might exist generally in the political system.  

c. Stevens Concurrence:  Money is property, it is not speech; A1 does not provide the same protection for property as it does speech.  

d. Breyer Concurrence:  Limits on contributions do not require strict scrutiny (and a presumption of unconstitutionality).  They protect the integrity of the electoral process, and democratize the influence of money.  The legislature should be given leeway to decide what is ok and what is not (Buckley should be overruled).  

e. Kennedy Dissent:  Buckley drives a lot of political speech underground and creates perverse incentives to funnel money.  The law here does not pass strict scrutiny; Buckley should be overruled; legislatures should have a crack.  

f. Thomas Dissent:  Political speech is the primary object of A1.  By depriving donors of the right to speak through the candidate, contribution limits relegate donors’ points of view to less effective modes of communication.  An individual voter or candidate has a right to free political speech, and the government’s attempt to wrest this fundamental freedom from individuals was a mistake.  Buckley should be overruled & these limits do not meet narrow tailoring.    
g. Remember:  Buckley principles apply to State as well as Federal campaign finance laws.  
h. Remember II:  Risk of corruption seems tenuous here.  The Π is a libertarian ideologue taking money from a libertarian PAC.  Seems unlikely that ideological purists will corrupt an ideologue in agreement with them.  State has no burden of showing that there would actually be corruption here – rule in Buckley is broad, and covers situations where there could not possibly be any corruption.
2. Problem:  what exactly is the definition of “corruption?”
a. If corruption is narrowly defined, why do we need these laws in the first place?  Can’t it simply be prosecuted when it happens?  
b. SCOTUS has said that corruption cannot be too broadly defined (politician promising tax cuts, if elected, who cuts taxes is not corrupt).     
c. Cases have generally failed to provide a robust definition of the word “corruption.”  

d. Breyer (Shrink PAC) – one form of corruption is the inequality of resources.  The political process is corrupt b/c some people have more participatory ability because of their money.  

3. Where has the court actually found corruption?

a. Contributions to candidates (Shrink PAC)

b. Contributions to parties (Colorado Republican II)
4. Aftermath of FECA & Buckley:

a. Donors began giving to PACs initially, and then to State Parties (which then channeled the money to the national party for a fee). 

b. This led to an increase in the power and influence of the political party over its members.  Money was used to discipline members (1994 Contract with America).  

c. Reformers wanted money driven out of the hands of parties.  

5. Colorado Republican Federal Campaign Committee v. FEC, US, 1996, p. 474

a. Facts:  CO Rep. Party had not yet selected their candidate for the US Senate race, but had started running ads against the likely Dem. candidate.  FEC charged that this “expenditure” exceeded the dollar limits FECA places on party “expenditures in connection with” a “general election campaign of a candidate for Federal office” under FECA (the CO Rep. Party had already allocated its expenditure allocation under the statute to the National Republican Senatorial Committee).   Δ challenges the constitutionality of these limits.  

b. Holding:  The expenditure at issue here is an “independent” expenditure and not a “coordinated” expenditure (no candidate exists yet).  As such, under Buckley, it is within the scope of expenditures to which 1A protection is extended.  B/c the limitations on independent expenditures by political parties are less directly related to preventing corruption (as opposed to contributions to a candidate, or coordinated expenditures) such independent expenditures fall within the protection of 1A – it does not matter that such expenditures are made by a political party as opposed to an individual (in fact such expenditures made by the party are likely to be less corrupting that those made by an individual).  The legitimate government interest of preventing corruption or the appearance of corruption is not enough to burden the 1A rights here.  

c. Thomas Concurrence: Overturn Buckley & apply strict scrutiny to all campaign finance law.  There is no reason to defer to the legislature here – campaign finance law is most likely to be used not to purify public service but to benefit incumbents.  
d. Remember: One would think that parties would have the strongest 1A rights, and that limits on their expenditures would certainly violate constitutional principles.  Here the party wants to speak on its own behalf, and the issue is whether they can be regulated in their spending.  Court here decides that where such expenditures are independent of those of candidates, speech by political parties cannot be limited.  
e. Remember II: CRI is an as-applied challenge – it is concerned with whether the law is to vague in its application so as to chill speech due to its uncertainty.  This fact means that the court takes a minute regulatory role, attempting to clarify the law.  
f. Remember III: Money serves a purpose in politics; though Breyer derides the influence of money here, money can be used to signal an individual’s intensity in preference where voting cannot.  Someone who really cares about abortion, can give lots of money to register his preference on the system adequately.  

6. Colorado Republican Federal Campaign Committee v. FEC II, US, 2001, p. 487

a. Facts:  See above.  Π claims that all limits on expenditures by a political party in connection with congressional campaigns are facially unconstitutional (whether they are coordinated or not).  

b. Holding:  Parties are similar to PACs and individuals, and are therefore subject to spending limits for coordinated spending.  The role of the Party in the electoral process as an ideological organization intending to spread its message does not exempt the party from the same scrutiny applied to other organizations.  They receive lots of contributions (20K limit) from donors which could then be used to promote candidates in circumvention of candidate expenditure limits (court describes how donors give money to their parties, and the party “tallies” who it would be for).  This circumvention then creates a threat of corruption where the candidates become beholden to the party and to party contributors.  Such coordinated expenditures by parties on behalf of a candidate can therefore be restricted to minimize circumvention of contribution limits (corruption).  

c. Thomas Dissent:  Parties and their candidates are inextricably intertwined in the conduct of an election.  This limitation on coordinated expenditures is a 1A violation b/c it unconstitutionally limits the ability of the party to promote its ideological message.  Additionally, the gov’t has failed to meet is burden that allowing such expenditures would create corruption or the perception of corruption.  Nor is the provision narrowly tailored enough – if anything, the cap could certainly be lowered to remove such perceptions.  

d. Remember:  This is a facial challenge answering the question of whether there can be any limitation of what a party spends its money.  Court makes two key moves to hold certain expenditures unconstitutional:
i. Circumvention of Buckley framework would take place if parties were allowed to expend as much money as they wanted supporting their candidates.  

ii. This expenditure can be treated as a contribution b/c it is coordinated with a candidate’s campaign.  Even though the expenditure is speech, the court sees all expenditures as second order contributions.  

iii. Therefore, this expenditure, since it is really a type of contribution, by circumventing Buckely framework creates the appearance of corruption.  

e. Remember II:  The result here is one of two possibilities: 1) either there is less speech/money in political campaigns b/c it becomes too costly to spend money on elections; 2) other actors will emerge as potential mechanisms for campaign-related speech.  The latter seems to have happened through the rise of issue advertisers; such actors are as a regulatory matter outside of FECA, they are arguably completely unrelated to elections.  
C. Corporate Speech (Expenditures):

1. First National Bank of Boston v. Bellotti, US, 1978, p. 499

a. Facts:  MA statute prohibits banks & corporations from making contributions or expenditures for the purpose of influencing or affecting the vote on any question submitted to the voters other than one materially affecting any of the property, business or assts of the corporation.  It also prohibits them from influencing any vote concerning taxation of income, property, or transactions of individuals.  Πs (corporations & banks) wanted to spend money to publicize their views on a constitutional amendment involving income taxation (allowing for tax increases).  They claim the law violates DPC, EPC & 1A.  

b. Holding: The speech involved goes to the heart of the 1A (it is political speech).  The fact that such speech is made by a corporation makes no difference; 1A protection does not disappear simply because the source of the speech is corporate.  State’s interest of 1) sustaining an active role in the process for the individual citizen and thus preventing diminution in the confidence in government is unpersuasive; 2) protecting the rights of shareholders who disagree with the positions of the corporation are either not implicated or not served at all.  There is no proof that citizen’s confidence is reduced by corporate participation.  Additionally, if protecting minority shareholders rights is the issue, the statute is over and under-inclusive.  It only limits corporate participation in elections but not lobbying; it also only protects the rights of dissent in corporate shareholders, but not in unions, and other organizations.  

c. Dissent:  Corporate expenditures designed to further political cause lack the connection with individual self-expression (primary justification for 1A protection), and they cannot measure the intensity of the preference either through the size of the contribution.  Corporate ideas are not the product of individual choice.  Additionally, corporations are artificial organizations put together for economic reasons, and they have great power to amass economic wealth.  If they are not allowed to be regulated, they can dominate our democratic process.  The laws here prevent institutions which have been permitted to amass wealth from using the wealth to acquire an unfair advantage in the political process and threatening the 1A as a guarantor of the free marketplace of ideas.  Regulation should be upheld b/c it serves the interest in protecting a system of expression with only an incremental curtailment in the volume of expression.  
d. Remember:  The only corruption rationale that could have been applied here would be one that would say that the voters cannot be trusted not to be corrupted by corporate speech.  The problem is that we don’t know what an “undistorted” debate would look like . . . what kind of ideal world are we trying to create?  
2. FEC v. MA Citizens for Life, US, 1986, p. 514 - This case seems to draw a distinction between those corporations which are profit-seeking & those which are not.  Funds amassed for the purposes of political expression cannot be subjected to the same limitations as those generated by unrelated commercial activity.  The non-profit-seeking corporations can speak (b/c the availability of funds actually depends on public support), but the profit-seeking ones cannot.  

3. Austin v. Michigan Chamber of Commerce, US, 1990, p. 515

a. Facts:  MI law prevents corporations from making contributions and independent expenditures in connection with state candidate elections from their treasury (but allows the use of a select fund).  Chamber of Commerce challenges this regulation (non-profit group w/ members).  

b. Holding:  Corporations have special privileges which allow them to amass lots of wealth (and benefit our society) and obtain an unfair advantage in the political marketplace.  MI’s regulation aims at a different type of corruption in the political arena: the “corrosive and distorting effects of immense aggregations of wealth that are accumulated with the help of the corporate form and that have little or no correlation to the public’s support for the corporation’s political ideas.”  This act ensures that expenditures reflect actual public support for the political ideas espoused by corporations.  This provides the State with a sufficient rationale to support the restriction on independent expenditure.  B/c corporations can still make expenditures out of segregated funds, the donations are narrowly tailored enough.  If however the corporation is non-profit ideological one, these limitations cannot constitutionally apply so long as: 1) the organization was formed for the express purpose of promoting political ideas and cannot engage in business activity; 2) shareholders/persons connected with the organization have no economic disincentive for disassociating with the organization for political reasons; 3) there is a level of independence of the organization from the influence of business operations.  COC does not meet these requirements.  

c. Dissent:  Independent expenditures under our case law are entitled to greater protection than campaign contributions.  The court’s holding is questionable in terms of application to for-profit entities, and certainly wrong as applied to nonprofit entities.  Additionally, there is no reason to conclude that speech by corporations is any more distorting than speech by a wealthy individual.  
d. Remember:  Hard to understand how the COC is any less ideological than MA Citizens for life.  
D. BCRA & McConnell
1. The Bipartisan Campaign Reform Act of 2002:
a. Background:

i. Response to the perception that private funds that were thought to have been regulated had found other ways to enter the election system
ii. Main objective was to cabin two notable loopholes:

· Use of issue advertising

· Rise of soft money activity by the parties

b. What the BCRA did:

i. Raised hard money caps from $1,000 to $2,000

ii. Title I – main focus was to reduce the ability of political parties to raise soft money and use it in ways that suggested coordination with federal campaigns
· Eliminated the ability of the national political parties to raise or use soft money

· Enacted a ban on national and state political parties using nonfederal funds for issue advertisements that in any way involved issues identified with a federal election or candidates for federal office

iii. Title II – regulates “electioneering communication” (based upon approach taken by other countries)
· Prohibits the use of any corporate or union funds for “electioneering communication” 

· Requires disclosure of the sponsors of any “electioneering communication” (term used to describe issue advocacy)

· Confined regulation to a clearly bounded electoral period and its coverage was triggered by a communication’s reference to a candidate for federal office.  

2. McConnell et al. v. FEC, US, 2004, Supp., p. 30
a. Facts:  Πs challenge constitutionality of BCRA.  Title I prohibits national party committees from soliciting, receiving, directing, or spending any soft money.  Title II creates significant disclosure requirements for persons who fund “electioneering communications,” and restrict corporations’ and labor unions’ funding of electioneering communications.  An electioneering communication is defined to encompass any “broadcast, cable, or satellite communication” that 1) refers to a clearly identified candidate for Federal office; 2) is made within 60 days before a general election or 30 day before a primary election; 3) is targeted at the relevant electorate.  Titles III & IV increase hard money limits & prevent individuals 17 and younger from making contributions to candidates or political parties.  
b. Holding:  Title I.  Title I’s restrictions have only a marginal impact on the ability of contributors, candidates, officeholders, and parties to engage in effective political speech b/c it only prevents wealthy individuals, corporations & unions from contributing lots of money to influence federal elections.  For determining scrutiny, it does not matter that Congress chose in Title I to regulate contributions on the demand side rather than the supply side; we must look at whether the mechanism adopted to implement the contribution limit, or to circumvent that limit, burdens speech in a way that a direct restriction on the contribution itself would not.  Title I does not limit the amount of money parties can spend, but simply limits the source and individual amount of donations.  Therefore it is subject to “less rigorous scrutiny,” similarly to other contribution limits.  The prevention of corruption or the appearance of corruption is an accepted state interest here, and validates Title I b/c 1) it’s common sense to believe that when such large sums of money is given something is expected in return; 2) Congress has amassed evidence there is a perception of the appearance of corruption (Court requires little evidence); 3) our cases have firmly established that Congress’ legitimate interest extends beyond preventing simple cash-for-votes corruption to “curbing undue influence;” evidence shows that corporate interests gave a lot of money to gain access to elected officials, and while the access did not secure actual influence, it gave the “appearance of such influence.”  Therefore, the corruption rationale legitimates Title I.  Title II.  Title II restrictions are constitutional (despite the fact that there is no exception for issue advocacy provided for in Buckley).  Buckley express/issue advocacy differentiation was made on statutory rather than constitutional basis, and it is not clear that the 1A erects a rigid barrier between express advocacy and issue advocacy.  Buckley also amply supports application of the disclosure requirements to “electioneering communications,” b/c such disclosure helps prevent corruption and the appearance of corruption and helps individual citizens make informed choices.  Title II’s provision on the use of funds from union and corporate treasuries is firmly acceptable under Buckley, especially since corporations can engage in express advocacy using segregated funds (PACs).  Titles III & IV:  Increases in hard money limits do not deprive people of an equal ability to participate in the election process based upon economic status.  The court has never recognized a legal right to make such a claim, and the Reynolds line of cases does not support petitioners.  The part of these titles that prohibits those 17 or younger from making campaign contributions or donations violates the 1A rights of minors.  Minors enjoy the protection of the 1A, and strict scrutiny should be applied.  B/c there is little evidence that preventing such donations prevents corruption/appearance of corruption, and b/c the provision is overinclusive and not narrowly tailored enough, the provision is struck down.  
c. Scalia Dissent:  This is incumbent protection pure and simple – especially the “electioneering communication” part of the legislation.  

d. Remember:  Calabresi – focus on corruption impoverishes the debate around campaign financing; the issue really seems to be one of equality of influence for all, rich and poor, and it may be time to get beyond the limits of the Buckley framework; we need to figure out if we really want people to express the intensity of preferences through money, especially considering that he poor cannot do so.  
e. Remember II:  The opinion on Titles III & IV rejects the core holding in Austin in holding that there is no right to participate on equal terms money-wise.  

f. Remember III:  Provision preventing people under 17 from donating is struck down unanimously.  Rehnquist resuscitates the formalist 1A evidentiary approach here (says there is no evidence that donation by those under 17 leads to appearance of corruption), something left behind by the O’Connor opinion.  
g. Remember IV:  None of this would survive the formalist 1A approach.  Heightened scrutiny + high evidentiary standards would make BCRA unconstitutional.  
VII. Congressional Power:

A. Historical Background on the VRA:
1. 50 years ago black Americans were excluded from most parts of American life.
a. Sports leagues were segregated.

b. Interracial relationships/public mixing (Harry Belafonte episode) were very controversial

c. There were no black elected officials, & blacks were politically irrelevant for the most part (they were concentrated in the south where legal hurdles and intimidation were used to prevent them from voting).  

d. Public school systems were shut down in order to avoid desegregation decrees.  
2. Civil Rights movement spent a lot of its effort in obtaining the right to vote – thought was that participation in the political process would open up some measure of accountability among elected officials (based on experience during Reconstruction).  

a. Seemed like it would be simpler than the experience with integration of schools, housing, and services.  Enforcing voting rights should have been relatively easy.  

b. Litigation strategy on this front seemed to be getting nowhere – it was ineffective and slow.  

c. “Freedom Summer” comes as a response – orchestrated by MLK.  They wanted to get 1) attention & 2) an injunction against not registering voters.  March from Selma to Birmingham gave rise to “bloody Sunday” and garnered national attention.  
B. Lyndon Johnson pushes the VRA through Congress in response:

1. § 4 of the VRA:

a. Coverage formula – unique in that it applies only to certain parts of the country.  VRA applies to any State, or any separate political subdivision like a county or parish, for which:
i. The AG has determined that on November 1, 1964, it maintained a “test or device.”  “Test or device” means any requirement that a registrant or voter must:
· Demonstrate ability to read write, understand or interpret any matter

· Demonstrate any education achievement or his knowledge of any particular subject,

· Possess good moral character

· Prove his qualifications by the voucher of registered voters or members of any other class.  

ii. The Director of the Census has determined that less than 50% of its voting-age population were registered on November 1, 1964, or voted in the presidential election of 1964.  

· This coverage was expanded in the ‘70s to cover areas with <75% registration & literacy tests or English-language limitations.  

b. Suspension of tests – In covered areas, no person may be denied the right to vote in an election because of his failure to comply with a “test or device.”  
2. § 5 of VRA

a. Review of new rules – in a covered area, no person may be denied the right to vote in any election b/c of his failure to comply with a voting qualification or procedure different from those in force on Nov. 1, 1964.  This suspension of new rules is terminated, however, under either of the following circumstances:
i. If the area has submitted the rules to the AG, and he has not interposed an objection within 60 days

ii. If the area has obtained a declaratory judgment form the District court for the DC Cir., determining that the rules will not abridge the franchise on racial grounds (heard by a 3-judge panel w/ direct appeal to the S. Ct.).
b. Bailout – At a certain point coverage stops (after a jurisdiction has shown that it no longer limits the voting rights of minorities).  Few jurisdictions have been able to take advantage of this however.  

C.   Effects of the VRA:
1. Extraordinarily effective law – no states would have been “covered” by the VRA if the 1968 election would have been used instead of the 1964 election (things changed that quickly).  

2. Greatly limited the political independence of the States.  It basically made their policy decisions (in the covered areas) subject to veto by the Federal Government.  

D. South Carolina v. Katzenbach, US, 1966, p. 548

1. Facts:  SC sued claiming that the VRA was unconstitutional as beyond the A15 powers of Congress to effectuate.  

2. Holding:  Congress, in its findings, has detailed violations of A15.  § 2 of A15 expressly declares that “Congress shall have the power to enforce this article by appropriate legislation.”  This indicates that the framers of A15 wanted Congress to have the primary responsibility in enforcing the article – the power to fashion remedies here is not necessarily to be left entirely to the courts.  According to McCulloch so long as the end being regulated is legitimate and the means are plainly adapted to that end, the statute is constitutional.  The end here is certainly legitimate (ending unconstitutional voting discrimination) and the means employed (DOJ pre-clearance for tests and devices & limited coverage to certain states & counties based upon low registration) are permissible methods of dealing with the problem.  Tests and devices are relevant to voting discrimination because of their long history as a tool for perpetrating evil; a low voting rate is pertinent b/c widespread disenfranchisement affects the voter rolls.  Accordingly the coverage formula is rational (as is the suspension of the use of tests for 5 years).  Requiring pre-clearance for new regulations is therefore also rational (otherwise states would just try to pass new laws to the same effect.  Statute is constitutional.
3. Remember:  Lassiter held that literacy tests are not unconstitutional; how can Congress prevent the use of such tests by the States under its 15A power if literacy tests are not unconstitutional under the 15A?  One view answer: 15A §2 power is broader than 15A §1 power; even though literacy tests do not violate § 1, under the “necessary & proper” clause, the § 2 power to effectuate § 1 exceeds the explicit prohibitions of § 1.  Congress did create an extraordinary record showing that such devices were used extensively to disenfranchise blacks.  
E. Katzenbach v. Morgan, US, 1966, p. 561 – Court is willing to defer to Congress as to what is necessary to enforce § 1 of the 14A.  Congress is not limited by what the court has in the past deemed unconstitutional under those amendments.  Additionally, Brennan suggests a “ratchet” theory, by which Congress can only increase constitutional protections.  It cannot remove them or dilute them.  IS THIS HIS ATTEMPT TO LIMIT CONGRESSIONAL POWER?  
F. The Problem of Constitutionality:

1. Boerne – RFRA is exactly the same as the VRA; it is Congress legislating beyond the protections of the 1A, a ratcheting up of religious liberty protections.  

2. Court in Boerne, says that:

a. Congress only has the power to provide for remedies for constitutional violations.  The Court has the power to define what the violations are.  The scope of congressional ability to provide a remedy is limited by the scope of the constitutional infraction as defined by the Court.  

b. Given that Congress has the power only to remedy, the claimed remedy must be based upon an evidentiary record; it must be congruent and proportional to the constitutional harm.  

3. This seems to spell danger for the constitutionality of the VRA, but the court seems willing to distinguish issues in the VRA for some reason.  RFRA is being held to a very different standard in Boerne than VRA was held to in South Carolina v. Katzenbach.  
VIII. Vote Dilution and Substantive Claims:

A. Constitutional doctrine:

1. Background:
a. 1965 VRA, though successful at registering black voters en masse, did not lead to much increase in black political representation.  

b. Right away, what the government could demand thorough the pre-clearance process became an issue.  Could it be used for anything but prohibiting devices that would actually prevent blacks from casting a ballot?  

c. Southern States did not, for the most part, want to change.  They responded, in some cases, by trying to make sure the political systems were not responsive to black voters (by going from single-district to at-large systems).  See Allen v. State Bd. Of Elections.  

d. In many other circumstances, due to the influence of the progressives at the turn of the century many local level electoral systems were designed to prevent parochial/factional influence (in an attempt to remove machine politics & ethnic favor-giving; in an attempt to make government more responsive to general needs rather than local needs).  This led to progressives to emphasizing majoritarian institutions.  
e. At the beginning of the 20th century, the “redeemers” in the South discovered this majoritarian mechanism.  They were the people who wanted to recapture power of politics from Reconstruction era carpet-baggers.  Town after town adopted at-large election systems which made it more difficult for blacks to gain any seats.  
f. As a result, in the 1960s many Southern jurisdictions hold at-large elections.  This leads the law to the concept of vote dilution – an attempt to answer the question of whether we should consider the ability of certain groups to get results.  The court finds that the VRA is not only concerned with the right to cast a ballot, but also with the right to political participation.  Allen v. State Bd. Of Elections.  

g. At-large elections were combined with additional procedural devices to ensure majoritarian outcomes:

i. Preventing single-shot voting (which would allow blacks to concentrate all their votes on one candidate and not vote in any other election).

ii. Creating a “place” or “post” system in order to discipline the majority – that way everyone has to run for a single council position & everyone votes for every council position (giving those who control 60% of the population all the seats).  
2. VRA becomes about results, not just about access to the polls:
a. After Allen change in a certain direction is prohibited.  Beer gives us the retrogression standard – if minorities are made worse off as a result of the change in election practices, the change is unlawful under the VRA.  
b. As a result, covered jurisdictions must establish that any changes they make do no make it harder to get elected to office in order to get pre-clearance from the DOJ.  

c. At this point, the issue is no longer one of gaining access to the polls; it becomes about actually getting blacks into office.  
d. This is problems with this development:

i. The courts & political decisionmakers have to get involved in the business of what are the “ideal” results in such a system.  What is the “ideal” amount of minority representation?  At such a point, if we’re controlling outcomes, what’s the point of holding elections in the first place?  
ii. Much of our constitutional law is defined on the basis of rights.  Giles v. Harris asked Πs to seek remedy as individuals rather than as a group.  The view is that a societal obligation is due to the individual, and the claim and remedy must therefore attach to an individual.  Assuming everyone can vote, what is the individual rights claim at this point?  We are moving constitutional law out of an individual rights domain and into a group rights domain.  

iii. Can the claim be “my group was disadvantaged?”  Group rights pose problems – the group must be defined.  Who gets to do so?  If we do define a group, what is going to be the nature of the group entitlement?

· Group set-asides?

· Results that mirror society?

· A right not to be purposefully discriminated against?  

· Feeny – requiring actual proof of direct discrimination.

· Arlington Heights – allowing indirect proof. 

· Expressive – if the state seems to be acting in disregard for some citizens, reinforcing retrograde views, NOT SURE WHAT THIS MEANS

· Due Regard – there is an obligation upon the state to make sure that the minority group is benefited through state conduct.  Non-purposive disadvantage is not allowed.  

· Process – Look at the process to see if the normal decision-making process was followed.  Tries to avoid dictating the substantive outcome.  

3. Whitcomb v. Chavis, US, 1971, p. 673

a. Facts:  IN has a bicameral legislature.  Some of the seats in each legislature are elected from multi-member districts (several representatives are elected at large).  Πs, residents of Marion County, allege 1) that its designation as a multi-member district invidiously dilutes the force and effect of the vote of blacks and poor persons living within their “ghetto area.”  With single-member districting they claim that the area would elect three representatives and a senator where now they have little political force b/c their vote is cancelled out by contrary interests within the same county (they have been under-represented based upon population strength).  They claim that the ghetto area is different demographically and has distinctive interests in specific areas of substantive law.  They also allege that the mechanism of political party organization also frustrate the exercise of power by residents of there area.  Πs also claim 2) that multimember districts are unconstitutional b/c they give their voters unconstitutional advantages over those of single-member districts.

b. Holding:  The validity of multi-member district systems is justiciable, as there may be situations where the circumstances operate to minimize or cancel out the voting strength of racial or political elements of the voting population.  The challenger carries the burden of proving that such districts unconstitutionally dilute or cancel the voting strength of racial and political elements.  1)  There is no evidence that the districts here were designed to dilute the vote of minorities; the lack of representation seems to stem from the fact that Republicans win elections, and the ghetto area here votes Democratic.  Court also makes prudential argument: all multi-member districts would fall apart like this b/c they all contain minority interests.  2) The “advantages” that multi-member districts provide their voters have not been sufficiently demonstrated to rule such districts unconstitutional.  

c. Douglas Dissent:  Invidious effects of multi-member districts can appear from the evidence in the record; they are unconstitutional if: 1) an identifiable group exists; 2) severe discrepancies of the residencies of elected members exist (aka none live in the ghetto); 3) there is a finding of pervasive influence of the county organizations of the political parties; 4) there is a finding that legislators in the county maintain a common undifferentiated position on political issues.  These factors have been met here.  
d. Remember:  There is no indication of purposeful discrimination here.  Multi-member districts were created so as not to threaten incumbents in other single-member districts as redistricting had to adjust to population growth.  As a result, this is the only case where the court has to look at a claim of minority vote dilution in the context of bipartisan competition.  An opposite ruling would mean that it is unconstitutional for Republicans to win in this district.  
e. Remember II:  The court basically recognizes that there is a constitutional claim for vote dilution if invidious action is proven.  

4. White v. Regester, US, 1973, p. 684 

a. Facts:  TX House 1970 reapportionment plan is challenged as to the multimember districts in Bexar and Dallas Counties, which Πs claim to be invidiously discriminatory against blacks and Mexican-Americans.  

b. Holding:  Π has burden of producing evidence to support findings that the political process leading to nomination and election were not equally open to participation by the group in question – that members of these groups had less opportunity to participate.  Black voters in a multimember district were effectively excluded from meaningful participation in the political process under EPC b/c: 1) historically they have been discriminated against in TX with respect to vote; 2) b/c of slating by a Jaybird style group; b/c of 3) procedures such as “place” rule reduced contest to a head to head for each position, making it harder for minorities to win; 4) only two blacks had been elected since Reconstruction; 5) lack of responsiveness toward black community of legislature; 6) racial appeals.  Hispanic voters in a multimember district were effectively excluded from meaningful participation under EPC b/c: 1) they suffered and continue to suffer effects of past discrimination in education, employment, economics, health, politics, and others; 2) socio-economic problems of the community; 3) cultural and language barriers make participation particularly difficult; 4) past voting discrimination; 5) lack of Mexican-Americans in the legislature; 6) lack of responsiveness toward needs of the community.  Based on the totality of the circumstances, the Bexar multimember district is also unconstitutional.  
c. Remember:  This is Texas before the Democratic-Republican realignment. Democratic Party control was hegemonic and could not be challenged by outside groups.  Πs claim that there is an EPC violation.  
d. Remember II: How do we know that there is an EPC violation here?  Blacks & Mexican-Americans both vote for Democratic Party, how can they claim vote dilution when their candidate won?  
e. Remember III: Under this case, and under Zimmer to challenge a multi-member district, Π must marshal evidence of the following facts under a totality of the circumstances test:
i. Bad legislation that results from the process

ii. Different socio-economic standards of the minority group

iii. Racial appeals (but aren’t such appeals constitutional?)  
iv. Lack of access to slating process
v. Cultural/Linguistic Separation

vi. Past discrimination (touches on voting)

vii. Use of devices/structural obstacles
viii. Responsiveness to interests (post)

· Trash pick-up

· Road repair

· Education

· Parks

· Sewer system

ix. Bad electoral outcomes (post)

f. Remember IV:  What does all this have to be with casting ballots?  All of these factors refer to occurrences that take place before or after voting takes place.  Seems like a really circuitous way to get a voting behavior.  
5. City of Mobile v. Bolden, US, 1980, p. 692 

a. Facts:  Mobile is governed by a three member city commission.  They are elected at large, each requiring a majority of the vote.  The population of the city is about 30% black.  Π alleges that this at-large system of election is in contravention of federal statutory or constitutional law.  

b. Holding:  § 2 of the VRA does not apply – its reach is no further than that of A15.  A15 prohibits only purposefully discriminatory denial or abridgement by government of the freedom to vote on the account of race (Washington v. Davis standard).  Since blacks can register and vote without hindrance, and since there is not enough evidence to meet the Davis standard here, case is dismissed.  Zimmer criteria are insufficient to prove racial discrimination.  By disaggregating the totality of the circumstances test, he argues that past discrimination (this is the present; past discrimination does not alone make current conduct unlawful), the fact that blacks don’t win elections (blacks not winning can’t be unconstitutional), and evidence of unequal provision of government services is not enough (they have other avenues through which to address this issue) to prove purposeful discrimination, and as such not enough to prove unconstitutional vote dilution.  

c. Blackmun Concurrence:  Agrees with White that invidious discrimination is proven, but thinks that the court below offered too extreme a remedy.

d. Stevens Concurrence:  There is a fundamental distinction between state action that inhibits an individual’s right to vote (like poll taxes) and state action that affects the political strength of various groups that compete for leadership in a democratically governed community (like the issue here).  The former always get strict scrutiny while the latter must be judged by a standard that allows the political process to function.  The proper standard for figuring out if the latter are unconstitutional is found in Gomillion: 1) existence of a historically-strange practice; 2) significant adverse impact on a minority group; 3) lack of support by any neutral justification and thus totally irrational or entirely motivated by a desire to curtain minority political strength.  The proper test focuses on the objective effects of the political decision rather than the subjective motivation of the decisionmaker.  Adverse impact on a minority group is simply not enough.  

e. White Dissent:  plurality decision here is in conflict with prior holdings in Regester.  There is enough evidence of invidious discrimination under prior caselaw to hold Mobile’s political system unconstitutional.  

f. Marshall Dissent:  Two kinds of EPC cases: fundamental rights & suspect classification.  Fundamental rights cases always get strict scrutiny, and only suspect classifications can be subject to Davis disparate impact.  As this is a fundamental interest (voting), there is no need to show discriminatory intent of the state actor, just vote-dilution and common-law foreseeability that the districting would have the effect of perpetuating the submerged electoral influence of blacks, and that a single district plan could correct this.  At this point the burden should shift to Δ to show that they refused to modify the discriminatory scheme in spite of not because of their discriminatory effect.  

g. Remember:  This shut the door to vote dilution claims; in order to win you had to establish that the current arrangement was a result of purposeful discrimination – very hard to do.  
B. Congressional Power to Respond:  
1. Modifying § 2 of the VRA:
a. Before 1982, § 2 of the VRA simply restated 15A language on the illegality of denying the right to vote on the basis of race.  

b. The new § 2:

i. No voting qualification or prerequisite to voting or standard, practice, or procedure shall be imposed or applied by any State or political subdivision in a manner which results in a denial or abridgement of the right of any citizen of the US to vote on the account of race or color . . . 

ii. A violation of [the § above] is established if, based on the totality of circumstances, it is shown that the political processes leading to nomination or election in the State or political subdivision are not equally open to participation by members of a class of citizens protected by [the § above] in that its members have less opportunity that other members of the electorate to participate in the political process and to elect representatives of their choice . . . nothing in this section establishes a right to have members of a protected class elected in numbers equal to their proportion in the population.  

c. The 1982 version of the VRA changed § 2, designing it to overturn the Supreme Court’s decision in Mobile by removing the intentionality requirement in vote dilution claims.  It was couched as a return to the status quo ante – a return to the “totality of the circumstances” test in Zimmer.  The Senate report lists the following factors to be taken into consideration: 
i. History of official discrimination that touched upon the right to register, vote, participate in the democratic process.

ii. Racial polarization in voting
iii. Use of voting practices or procedures (such as single-shot voting) that enhance opportunity for discrimination against minority group.

iv. Use of candidate “slating” process where minority has been denied access to that process.
v. Extent to which minorities bear effects of discrimination in areas like health, education, employment (hindering political participation)

vi. Racial appeals

vii. Extent to which members of minority group have been elected to public office

viii. Two “additional factors:”

· Lack of responsiveness (health, employment, education)

· Whether the policy underlying the polity’s use of a certain voting procedure/standard is tenuous.  

d. Possible problems: 
i. “Totality of the circumstances” is very vague – the court is basically deferring to the court and allowing it to create a “common law” of vote dilution.  

ii. Constitutionality – can Congress do this?  Can congress say that a claim for unconstitutional impact does not require a showing of purposeful discrimination, where the court has said that it does?  Boerne would seem to say no.  

e. What was the change from pre-Mobile case law?

i. Zimmer factors were related to inputs (what happens before the vote) and outputs (what happens after the vote) of the political process, but the missing piece was an examination of voting itself.  
ii. Senate Report introduces an additional factor – “the extent to which voting . . . is racially polarized.”  

C. Legal inquiry into voting results:

1. Thornburg v. Gingles, US, 1986, p. 748

a. Facts:  Dist. Ct. found that NC had officially discriminated against its black citizens with respect to voting through the use of the poll tax, multimember districts, etc.  It also found that historic discrimination in things like housing, education, etc., resulted in lower socio-economic status for blacks as compared to whites, that white candidates have encouraged voting along color lines by appealing to prejudice, that certain voting procedures operate to lessen to opportunity of blacks to vote, that the overall success rate of black candidates in this century was minimal.  Finally, they found, through statistical evidence, that voting is racially polarized.  Πs here challenge the use of multimember instead of single member districts, arguing that such procedures dilute the votes of blacks by submerging the them in a white majority, thus violating § 2 of the VRA by impairing the ability of blacks to elect representatives of their choice.  

b. Holding:  Multi-member districts and at-large election schemes are not per se violative of minority voters’ rights.  Minority voters who contend that the multimember district violates § 2 must prove, as a precondition, that 1) the minority group is sufficiently large and geographically compact to constitute a majority in  single-member district; 2) that the minority is politically cohesive; 3) that the white majority votes sufficiently as a block to enable it usually to defeat the minority’s preferred candidate.  On the issue of racially-polarized voting, (necessary to prove elements 2) & 3) above), a showing that a significant number of minority group members usually vote for the same candidates is one way of proving political cohesiveness & establish the existence of a minority voting block; proving the existence of a white block that will normally defeat the combined strength of minority support plus white “crossover votes” rises to the level of legally significant white voting block.  A pattern of a racial bloc voting that extends over a period of time is more probative than the results of a single election (sporadic wins by minority candidates in multimember districts cannot defeat a claim where a long patter on of losses exists).  Under § 2, the legal concept of polarized voting incorporates neither the causation nor intent of what caused the voters to vote in blocks (it simply looks at the correlation of race and voting patterns); the importance of factors such as racial animosity, religion, wealth, education, etc. upon voting behavior does not affect the analysis (Πs need not prove race is the primary factor for the decision).  The totality of the circumstances (polarized voting, socioeconomic discrimination, racialized campaigns), acting in concert with multi-member districts impaired the ability of black voters to participate equally in the political process and elect candidates of their choice.  

c. O’Connor Concurrence: Court today ignores the Zimmer factors, and creates an entitlement to roughly proportional representation within the framework of single-member districts.  This is in conflict with § 2’s disclaimer against any right to proportional representation.  The approach outlined in Whitcomb, White, and Zimmer should be followed, and the court should not focus solely on the minority groups ability to elect representatives of its choice.  Additionally, evidence that a candidate preferred by minorities in a particular election was rejected by white voters for reasons other than those which made the candidate the preferred choice (like religion, policy choices, etc.) of the minorities would seem clearly relevant in answering the question of whether bloc voting by white voters will consistently defeat minority candidates.  A minority group challenging a multimember district should have to prove 1) minority voting strength, 2) proof that the minority group’s access to the political process generally is limited.  
d. Remember:  The court here is assessing whether an at-large/multimember district should be replaced by a single district system.  Such a system will be replaced if Π can prove:

i. Geographical compactness and minority-majority.  Can one create a geographically compact single member district that has a majority of black voters?  
ii. Cohesiveness of minority group.  Is the minority community politically cohesive?  
iii. Cohesiveness of the majority group.  Does white block voting result in a loss for minority candidates?
iv. Some of the other Senate factors are present (usually a few always were, especially in the South).  
e. Remember II:  This is a departure from the White/Zimmer line of cases.  The major focus of the inquiry here is racial polarization (factors 2 & 3), where this factor was not part of the inquiry in the prior caselaw.  

f. Remember III:  There is a significant divide between Brennan & O’Connor.  Brennan only wants to look at correlation – do whites & blacks vote differently; does it make a difference?  O’Connor wants to use an approach that looks into why blacks and whites are voting differently.  She is concerned about whether they are voting differently because of race.  
2. Johnson v. DeGrandy, US, 1994, p. 814

a. Facts:  Πs challenge the 1992 districting of FL as violating § 2 by reducing the power of Hispanics and blacks to elect the candidates of their choice.  In Dade County, the district court found that political cohesion in voting by black, Hispanic, and non-Hispanic whites.  The court also found that the nearly 1 million Hispanics in the Dade area could be combined into 4 senate and 11 house districts (3 senate and 9 house exist under 1992 plan), each compact and with a functional majority, whereas the 1992 plan created fewer majority-Hispanic districts, but only at the expense of black voters; it also found that one additional Senate district with a black voting majority could have been drawn (again, mutually exclusive with an additional Hispanic Senate seat).  Court also found socioeconomic and political past discrimination which still had present effects.  The power of Hispanics under the 1992 districting mirrors their share of Dade County’s voting age population.  

b. Holding:  Manipulation of district lines can dilute voting strength of minority communities even with single member districts in violation of § 2 of the VRA.  § 2 prohibits packing all minorities into a few districts or dividing them into districts where block voting can dilute their vote when such line-drawing, where, interacting with social and historical conditions, this practice impairs the ability of a protected class to elect its candidate of choice on an equal basis.  The presence of the three Gingles factors (which both sides admit are present here), is not sufficient in all circumstances to make a vote dilution claim multimember district challenges.  In single-member district challenges, dilution is more difficult to grasp, and factfinders cannot rely simply the presence of such factors to find dilution.  The court needs to look at the totality of the facts, including historical circumstances and proportionality to decide whether the scheme violates the requirement of equal political opportunity under the VRA.  Court does not see how the district lines at issue here, apparently providing political effectiveness in proportion to voting-age members, deny equal political opportunity.  Thus, despite the history and polarized voting, there are no grounds for holding the 1992 plan as diluting minority voting strength.  Reading § 2 to define dilution as any failure to maximize minority voting strength runs counter to its textually stated purpose.  

c. Remember:  Here we are moving past the challenge to the multimember district.  Issue is one of what configuration of single-member districts does the VRA require.  Answer seems to be some level of proportionality, but definitely no requirement of maximization of minority votes (this would require shutting out white voters almost entirely).  
3. The effects of § 2 of the VRA:
a. Dramatic transformation of local government:
i. Going into 1980’s most county commissions & city councils were elected at-large.  

ii. Thornberg made this impossible so long as the three factors could be met.  Liability could be established in any community in the US that had a large enough minority population to create a minority-majority district.  

iii. During the 80’s & 90’s, through the use of § 2, the US basically got rid of at-large and multi-member districts.  This resulted in the first generation of significant black representation across legislative offices.  

b. What next?  

i. Is the objective one of descriptive representation (blacks in office)?  

ii. Is it substantive representation (change of representation under the workings of ordinary politics?  

iii. The question becomes what is more effective for representation of black interests?  

· Thomas argues that at the end of the day, this is just a manner of political theory – we are letting the court play a hunch.  

· When you have no blacks in office, it is hard to make an argument on the basis of substantive v. descriptive representation (who cares – any representation is good).  

iv. Souter, at the end of Johnson, says that the end point at this law cannot be a claim for entitlement – it has to be the normal legislative process, minorities working within that process just like everyone else.  Court says – once you reach proportionality, don’t come to us anymore.  
D. Law & Politics:
1. The Carolene Products view:
a. Stands for the assumption that a special measure of judicial solicitude is owned to “discrete and insular” minorities b/c discrimination prevents them from using the political process for redress.  
b. B/c these minorities almost never form part of the governing coalition and have been isolated and discriminated against in society, they must in a certain way be treated as “wards of the law.”  

c. 1982 version of § 2 of the VRA removed minority representation from the political process – past experience showed it could not be trusted to create any real minority representation.  

i. 65% rule followed this view.  Minority-majority districts were though to require 65% minority concentration b/c of differentials in voting age population, voting registration, etc.  

ii. Thought was that this minimum was necessary to create any meaningful representation.  

d. Problem: what if the process now begins working like it’s supposed?  What if blacks can now begin to make trade-offs within the political process like everyone else?  At this point, such concentrations become wasteful b/c they “pack” minority voters into a few districts reducing their overall influence, limiting the “substantive” representation of minority interests.  In a sense, the Carolene Products straight jacket begins to act as a vote dilution mechanism for minority votes.  
2. Background to Georgia v. Ashcroft:

a. Georgia has a fleeting Democratic majority in the 1990s.  It has trended Republican & there is an effort by the Democratic Party to hold on to power for another decade in the State legislature through gerrymandering.  

b. The problem with gerrymandering in a precipice situation is that you have to spread yours supporters really thin.  This is very difficult to achieve if you have black supporters and have to make black districts that are 65% minority-majority.  The § 5 limitation on retrogression under Beer and an assumption that putting black voters in a 30% black district is dilutive makes this kind of gerrymandering a huge challenge.

c. In the 90s, DOJ championed an approach where the number of blacks in a district was to be maximized.  This was a policy put into place by Ginsburg during the Bush I administration (to force the Democrats to waste votes).  Democrats were unable to change this – there were incumbent black representatives that would be hurt.  

d. John Lewis (D- GA & civil rights leader) says the Dems would be idiots to continue to pursue this strategy; they will lose to the Republicans if they continue to do so.  Additionally, given the seniority of black state legislators within the Democratic Party, many key committees would be chaired by blacks if a successful gerrymander could be pulled off.  

e. A deal was cut ( diminish black concentration & spread the votes around in order to maintain majority.  Black incumbent officials put their districts at risk on the assumption that they could attract enough white cross-over votes to win in districts that were not overwhelmingly black.  

f. This is amazing ( one generation after the 1982 amendment you have black legislators being willing to rely on biracial politics.  Georgia argues that we have reached a point that politics can be allowed to run its course.  
g. Three-judge panel rejected that argument.  DOJ also says no, the black gains are too recent, and that it was too early to say that politics is working properly and that law should step aside.  
3. Georgia v. Ashcroft, US, 2003, p. 71 (supplement)

a. Facts:  GA 2000 redistricting.  GA Democratic Party gerrymanders in order to maintain political majority in the State House.  The redistricting plan reduces by 5 the number of districts with a black voting age population in excess of 60%, but increases the number of majority-black voting age population districts by one, and increases the number of districts with a black voting age population of between 25% and 50% by four, thus effectively spreading the influence of black voters by diluting their concentration.  The plan, if successful, would allow Democratic Party to stay in power, giving 7 out of 11 black State Senators committee chairmanship positions.  The plan itself was brokered by John Lewis, civil rights activist and black congressman.  DOJ challenges plan as violating VRA § 5 as retrogressive (dilutes voting power of blacks in some districts) under Beers.  

b. Holding:   § 5 preclearance is achieved if a redistricting plan “does not lead to ‘a retrogression in the position of racial minorities with respect to their effective exercise of the electoral franchise.’” Beer.  An assessment of the retrogression of a minority group’s effective exercise of the electoral franchise depends on an examination of the effects of the plan on 1) the State as a whole and on 2) all relevant circumstances.  The latter analysis should look at three factors:  A) ability of minority voters to elect their candidate of choice; B) the extent of the minority group’s opportunity to participate in the political process; C) feasibility of creating non-retrogressive plan.  A) is an important factor, but is not dispositive.  Under this factor, in order to maximize the electoral success of a minority group, a State may choose to create a certain number of “safe” districts (descriptive approach), or it could create a greater number of districts in which it is likely that minority voters will to elect candidates of their choice (substantive approach).  The extent to which a new plan changes the minority group’s opportunity to participate in the political process is also relevant.  Under this factor, a court must examine whether a new plan adds or subtracts influence districts (analysis of political process is not limited to the number of blacks that win elections) – in assessing the comparative weight of these districts, a court should consider the likelihood that candidates elected without minority support would be will to take the minority’s interests into account.  B) also requires the court to examine whether the comparative position of legislative leadership, influence and power for representatives from these districts is improved (more powerful positions for representatives from minority districts = lower likelihood of retrogressive effect).  Support (or lack thereof) from legislators from legislators in these minority districts is also significant, though not dispositive under B).  GA likely met its retrogression burden, but remand to district court to decide in light of this opinion.  

c. Dissent:  Burden of proof that nonminority voters will reliably vote with minority voters in coalition and influence districts should be higher than the court has asserted here.  The court’s test above does damage to retrogression analysis, is out of touch with the purposes of § 5, and leaves behind an ungovernable standard.  
d. Remember:  This can be seen as a choice between command & control and free market.  Under command and control we can guarantee certain outcomes (but at a high cost – black legislators can’t cut the same deals as white ones can); under a free market we can’t guarantee outcomes, but there is an opportunity for advancement of black interests that isn’t possible under command & control (but also the chance that the plan will not work out).  
e. Remember II:  The plan did not work.  Four Democrats switched parties after the election, and Republicans gained control of state legislature.  A district court then struck down the redistricting plan under one-person, one-vote and redrew the map (maintaining Republican majority).  

f. Remember III:  What is left of § 5 of the VRA after this case?  How will the justice department decide to approve/disapprove of new districting arrangements after this case?  

IX. Redistricting and Representation:

A. Partisan Gerrymandering:
1. Background:

a. Vulnerabilities of the districted election system:
i. Counting of Votes

ii. Drawing of Districts

b. The US is the only nation to gives the power to do either of these to political actors.  We have, historically, always tinkered with the outcomes of elections and have had self-interested districted conducted by self-interested politicians.  
c. The tools of gerrymandering:

i. Packing – placing lots of voters of the same political affiliation in the same district (making it 80% Dem.).  This practice is also often used to pit incumbents of the same party together by making them fight for the same district.  
ii. Cracking – Breaking up voters of one party in such a way that their voting power is diluted (for example by making as many 45%-55% districts as possible), leaving them with few districts where they have a majority.  
iii. Stacking – Using multi-member district in order to dilute to voting power of an opposition party’s votes.  
iv. Shacking/Kidnapping – combining incumbents of the same party into one district.  
2. Gaffney v. Cummings, US, 1973, p. 869

a. Facts:  Πs allege that deviations in populations under the CN reapportionment violate EPC – one person, one vote; they also allege that b/c the reapportionment plan was designed for the purpose of dividing districts so as to provide political fairness (lines were drawn to achieve rough approximation of statewide party strength) between the parties, and that such purpose is invidiously discriminatory and as such violative of the 14A.
b. Holding: Population deviation falls within permissible limits.  Nor does the reapportionment plan violate the 14A b/c it attempts to reflect the relative strength of the parties.  Districting inevitably has (in fact it is inseparable from) and is intended to have political consequences and political considerations are inseparable from districting and reapportionment.  What is done in districting for political ends is not wholly exempted from judicial scrutiny under the A14 (if racial or political groups are invidiously fenced out), but the judicial interest is at its lowest ebb when a State purports fairly to allocate political power to the parties in accordance with their voting strength.  In such situations, the court has no power to act.  A politically mindless approach may itself produce (intentionally or unintentionally) the most grossly gerrymandered results.  
c. Remember:  This was a challenge by independents.  Empirical problem in striking such a statute down exists – party allegiance is not immutable, and can change from election to election.  From an EPC perspective, there are no discrete and insular minorities; no one is being harmed, and there is no recognized party that is disadvantaged in court.  
3. Karcher v. Daggett, US, 1983, p. 871

a. Facts:  See above.  

b. Stevens Concurrence:  Judicial preoccupation with populational equality in districting is inadequate in judging the constitutionality of an apportionment plan.  An obvious gerrymander is not immune from attack b/c it meets the one person, one vote principles, and the Reynolds approach should be supplemented with additional criteria to determine if the plan is constitutional.  To be successful, Π must make out a prima facie case by showing: 1) they are members of an identifiable political group whose voting strength has been diluted; 2) they are part of a politically salient class, one whose geographic distribution is ascertainable enough that it could have been taken into account in drawing district boundaries; 3) that in the relevant district or in the State as a whole their proportionate voting influence has been adversely affected by the challenged scheme; 4) Π must make a prima facie showing that raises a rebuttable presumption of discrimination (deviations in compactness; extensive deviation from political boundaries; procedural exclusion of the political group from the reapportionment).  State can then respond by showing that the plan is supported by adequate neutral criteria.  The plan is only to be struck down if the challenged scheme is either totally irrational or entirely motivated by desire to curtail the political strength of the affected political group.  

c. Remember:  Stevens would make a move toward proportional representation.  Under this test, if 1) election outcomes are out of proportion with the politics of the population, and 2) there is some sort of process defect ( it becomes the state’s burden to prove that their plan is supported by neutral factors.  
d. Remember II:  Intent is often used in EPC cases to distinguish between permissible state action and impermissible state action.  However, such application is impossible – politics cannot be divorced from districting decisions, considering the history of our policy.  Intent standard would make a poor screening mechanism in these cases.  Thus, Stevens attempts to argue for a process approach; even so, how do we know that a square district is any less gerrymandered than an oddly-shaped one.  
4. Davis v. Bandemer, US, 1986, p. 877

a. Facts:  The combination of districting arrangements and the use of multimember districts significantly under-represented state-wide Democratic voting strength in the State’s Congressional delegation.  Πs challenge the districting arrangement under the EPC.  
b. Plurality:  Political gerrymandering claim is justiciable.  The 1981 apportionment plan discriminates against democrats on a state-wide basis.  In order to succeed, the Πs here are required to prove both intentional discrimination against an identifiable political group and an actual discriminatory effect on that group (evidence is shape of the districts, alleged disregard for political boundaries).  The Constitution however does not require proportional representation in apportionment – a group’s electoral power is not unconstitutionally diminished by the simple fact that an apportionment scheme makes winning elections more difficult.  A constitutional discrimination occurs only when the electoral system is arranged in a manner that will consistently degrade a voter’s or a group of voters’ influence on the political process as a whole.  The question to be answered is one of whether a particular group has been unconstitutionally denied its change to effectively influence the political process as a whole (opportunity to participate in party deliberations & slating; opportunity to register to vote; chance to influence election returns).  Statewide, the focus of the inquiry should center on the voters’ direct or indirect influence on the elections of the state legislature as a whole (evidence of continued frustration of the will of a majority of the voters or effective denial of voters of a fair chance to influence political process is required).  The Πs do not meet this burden here.  

c. O’Conner Concurrence:  Partisan gerrymandering claims of major political parties raise a nonjusticiable political question that the judiciary should leave to the legislative branch.  Court should not be involved in these highly partisan issues; there is precedent for doing it; nor is there proof that the people cannot deal with these issues themselves.  There is no such thing as Democrats and Republicans (after all, they are not immutable; and they certainly have not been discriminated against) and therefore there can be no claim.  Even assuming that such distinctions exist, the system is self-limiting; to gerrymander and gain seats beyond your popular support, you must spread yourself thin, making it more likely that the opposition can defeat you.  Finally, there is the problem of a voter in District A claiming that he is harmed by the fact that the opposite party’s candidate won in District B.  The EPC cannot be stretched to defend Π in such a case – he neither voted for, not is represented by the candidate in District B.  
d. Remember:  Court here assumed that if it could figure out how to get at partisan vote dilution.  Π’s argument was that he is harmed through vote dilution – though Democrats are a majority state-wide, they are receiving a minority of the legislature.  
e. Remember II:  Court here requires that Π show process failure – one election is not enough.  But if we wait for 3 elections, by the time the case is adjudicated another round of redistricting is about to occur.  

f. Remember III:  The plurality’s standards are problematic.  What is “consistent degradation?”  Is it that you keep losing?  How is one supposed to measure proportionality across elections in a partisan context?  Additionally, there is no affirmative constitutional mandate that says that all districts must be compact and contiguous ( kind of odd to argue that creating such districts is therefore unconstitutional.  
5. Were Frankfurter and Harlan right? 

a. In Baker and Reynolds Frankfurter and Harlan argue that crossing into the apportionment field will lead the court to end up judging who should win elections.  They argued that it would lead to the unimaginable step of having the judiciary decide the legitimacy of political outcomes. 
b. In Reynolds the court created a completely ex ante test to deal with the problem.  This allowed the court to steer clear of deciding the outcomes of elections and focus on a purely process-failure approach.  
c. Vote dilution cases (race) started the court down the road of judging outcomes.  In those cases, even though no one is being denied the right to vote, there is unconstitutional action b/c of the outcomes involved.  With congressional input however, in Thornberg the court was able to create a mechanism to combat exclusion of blacks in the Deep South.  VOTE DILUTION CASES JUDGE RESULTS RIGHT?  OR ARE THEY EX ANTE B/C THEY FOCUS ON CREATING THE DISTRICTS THAT ALLOW FOR MINORITY REPRESENTATION?  
d. Problem is that the situation of the Democratic Party of Indiana is nothing like that of blacks in the South.  They faced none of the same prejudices, intimidations, or historical conditions.  Therefore, it is difficult to understand why the court would create a Carolene Products type inquiry to address the issue.  
e. In Bandemer the court creates a non-standard: “consistent degradation.”  It throws every electoral system in the country into turmoil without providing a standard (though Baker did the same; unfortunately there is no equivalent to Reynolds that the court comes up with in this situation).  How can the court possibly get into this business without judging outcomes?   GET SOME CLARIFICATION HERE.  
6. Argument against proportional representation:

a. In proportional representation systems, you have multiple parties and all the parties run based upon the personal preferences of the electorate.  They then have to form coalitions which tend to be ineffectual at governing.  Therefore, the argument goes, proportional representation systems reward single issues views and extremism in views; they also allow people to run for office without being accountable for how they govern (they can always appeal to ideas and blame coalition parties for not being able to implement them). 
b. For O’Connor’s generation, the example of this was Weimar Germany.  People voted based upon ideology, and Hitler was able to come to power without garnering 50% of the vote.  
c. O’Connor views the two-party system is central to our society and that it is exactly what makes our system of government functional.  It creates a working system of political governance, where parties are forced to run on their governing records.  
7. Aftermath of Bendemer & Prelude to Vieth:

a. Bendemer never had its Reynolds v. Sims.  It never yielded a working framework for how the court could reach the issue of partisan gerrymandering.  Vote dilution claims have not transferred from the race to the partisan context.  

b. Public opinion tends to be that there is something terribly wrong with the political process when it comes to politically-driven redistricting.  Public sees LACK OF COMPETITION as the problem.  There are few competitive House seats, less than 15%; many editorials (NYT, USA Today, WSJ) took the position that court should do something about partisan gerrymandering. 
i. In the Presidential elections of 2000 the average margin of winning in a swing state election was 4.8%.  In 2004 it was 4.0%.  

ii. In House elections in these swing states, the margin was around 30%.  Even in the “contested” races, only 80% of the seats had a challenger from the opposition party – the opposition gives up b/c the margin is so high.  

iii. In FL, <50% of the State’s legislative seats were even contested.  

c. Vieth case however is not about whether politically-driven redistricting which leads to pre-established (uncompetitive) outcomes is ok.  Πs (Dems) challenge PA redistricting on the grounds that they did not get the appropriate number of seats in apportionment – Court sees a partisan-discriminatory vote-dilution claim.    
d. Problems with taking the racial vote dilution approach to partisan gerrymandering:  
i. The court got into this area of the law through Baker and Thornberg – basically using the EPC as its analytic tool.  Bandemer followed on this path by allowing parties to have a cause of action if they show they are being constantly degraded (discriminated against).  BUT political parties are far from being D&I minorities.  
ii. Under Bandemer it is unclear who has standing:  
· The claim cannot be cognizable at the individual level.  The court can’t possibly recognize an individual claim that argues “I voted for the loser and I want to vote for the winner.”  
· Therefore, the only claim can be “my vote was improperly aggregated with those of the wrong people.”  But when would such a claim accrue?  When you’re able to join with your fellow partisans to get proportional results?  If so, how do we define proportionality?  
iii. Cases are very expensive to bring.  Only people who have resources to bring them are the political parties.  
8. Vieth v. Jubelirer, US, 2004, Supp. P. 129

a. Facts:  Πs challenge political gerrymander in Penn.  
b. Plurality:  Political gerrymandering is noting new; Art. I § 4 leaves it to state legislatures to draw districts for federal elections, but permits Congress to “make or alter” those districts if it wishes.  In Bandemer, the court held that the EPC gives judges the duty to rein in political gerrymandering.  However, the court provided no standard for how one should do so in that case; nor have the lower courts developed a manageable standard in 18 years.  No judicially discernable and manageable standards for adjudicating political gerrymandering claims have emerged.  Lacking such standards, we must conclude that political gerrymandering claims are non-justiciable and that Bandemer was wrongly decided.  Partisan gerrymandering cannot be compared to racial gerrymandering to derive a workable standard.  First, the Constitution clearly puts gerrymandering in the hands of the political process in Art. I § 4, and it is unsurprising that political purposes influence the gerrymandering process; by contrast, the purpose of segregating voters based upon race is not lawful under the Constitution.  
c. Kennedy:  Agrees with the plurality that complaint of appellants filed must be dismissed, but does not want to foreclose all possibility of judicial relief if some limited and precise rationale were found to correct an established violation of the Constitution in some redistricting cases.  Just because we have no standard now does not mean a workable one will not arise in the future, and suggests that the 1A might be a better avenue for brining such claims. 
d. Stevens Dissent:  Thinks racial gerrymandering cases can provide a guideline for how to deal with partisan gerrymandering issue.  
e. Souter Dissent:  Would adopt some sort of McDonnell Douglas v. Greene style test to deal with this issue.  Thinks that it is justiciable.  

f. Remember:  SI, Pildes, and Posner think that SCOTUS needs to move its gerrymandering paradigm away from what it has laid out so far, and in the direction of competition.  In other words, they think the court should move in the direction of antitrust law, to think about politics as a market (in no other market would you allow the competitors to split the market this way).  SI thinks that gerrymandering hurts the center, but since there is no coherent centrist group, no one has the ability to sue.  
g. Remember II:  Plurality does not make all gerrymandering claims non-justiciable, only claims of political gerrymandering.  Even Scalia agrees that gerrymandering could be a threat to democratic principles.  
h. Remember III:  Framers foresaw the problem, but wrongly assumed that Congress could fix the problem (not foreseeing the rise of political parties).  They thought representatives from other States, since they have no interest in preserving misrepresentation coming out of other States.
B. Racial Gerrymandering (Constitutional Implications of Districting Done for Purposes of Enhancing Racial Representation): 
1. Background:
a. States sometimes create minority-majority districts to enhance voting power.  
b. Issue in this area is whether this is state-based racial classification.  If it is, does it require strict scrutiny?  If so, what is the compelling state interest involved?  

c. This is the affirmative action debate all over again in a new context.  Can a legislature in a fractured democracy have any claim to legitimacy without substantial minority representation?  
d. International Perspective:

i. Consociationalism – many places create set-asides for minority groups, then allowing for negotiation of substantive issues among the elites of each group.  This allows for intra-group elections rather than inter-group elections and ensures participation in parliamentary debates for minority groups.  

ii. Consociationalism, however, b/c it built political structures based on and resulted in reinforcement of ethnic groups did not result in a stable political life.  Rather, it turned out to be a stop-gap on the route to civil war.  

e. How do we balance these experiences (and the negative view of predetermined outcomes – set-asides in terms of race) with the idea of (multiethnic) legitimacy?  The VRA was premised on an idea that we need to have representations from all sections of society. 
2. UJO v. Carey, US, 1977, p. 890

a. Facts:  NYC is subject to § 5 of the VRA.  Brooklyn redistricting plan was rejected by the AG b/c the redistricting there had the purpose or effect of abridging the right to vote by reason of race or color.  A revised plan was drawn up, which had 3 non-white majority senate districts (same as before), all between 70 and 75% non-white (the range was from 53 to 90% before).  Similar changes were made to the non-white majority state assembly districts.  One community affected was a community of 30K Hasidic Jews.  Under the first plan, the Hasidim was located entirely within one assembly district and one senate district.  The redistricting split this community between two senate and two assembly districts in order to create the districts described above.  Π allege that the 1974 plan would dilute the value of each Π’s franchise by halving its effectiveness solely for achieving a racial quota, and is therefore in violation of the 14A.  Πs also allege that they were assigned to electoral districts solely on the basis of race, and that this racial assignment diluted their voting power in violation of 15A.  

b. Holding:  Constitution is not infringed.  There is no doubt that in drawing up the districts the State used race in a purposeful manner.  The plan however represented no racial slur or stigma with respect to whites or any other race, and as such, there is not discrimination violative of the 14A, nor any abridgment of the right to vote under 15A.  Whites were not “fenced out” of the political process, nor are they underrepresented in Brooklyn’s legislative representation in the legislature.  As long as whites were provided with fair representation, we cannot conclude that there was a cognizable discrimination against whites or an abridgement of their right to vote on the basis of race.  Additionally, the individual voter in the district with a nonwhite majority has no constitutional complaint merely b/c his candidate has lost out at the polls (some candidate always loses).  Plans drawn using race in a purposeful manner are only unconstitutional if they fence certain groups out of the political process or dilute voting strength invidiously.  

c. Concurrence:  Preferential race-assignment practices can be problematic b/c: 1) a purportedly preferential race assignment might disguise a policy that perpetuates disadvantageous treatment of the plan’s supposed beneficiaries; 2) even in pursuit of remedial objectives, an explicit policy of assignment by race may serve stimulate society’s latent race consciousness, suggesting the utility and propriety of basing decisions on a factor that ideally bears no relationship to an individual’s worth or needs; 3) even a benign policy of assignment by race is viewed as unjust by many in our society, especially by those individuals who are adversely affected by a given classification.  If and when a decisionmaker embarks on a policy of benign racial sorting, he must weigh these considerations against the need for effective social policies promoting racial justice.
d. Remember:  The court here is saying that we can apportion on the basis of race unless: 1) it is done in order to purposefully discriminate against/stigmatize a minority group; 2) it has a dilutive effect upon minority votes that can be proven.  
e. Remember II:  One key to the UJO case is that the majority is burdening itself to provide opportunities for minority representation.  It is unlikely, in such a case, that there is some sort of purposeful discrimination.  This is one key difference between UJO and Cronson, where the minority political power in a minority-majority district is burdening the white population.  
f. Remember III:  Standing – under UJO, claims of racial gerrymandering can only be brought by those harmed: 1) an individual who was been denied the right to vote on the basis of his race; 2) an individual, making a claims as a member of an identifiable group that has been discriminated against.  It therefore seems that the Hasidim, as undifferentiated white voters, have no basis for a claim as individuals; nor are they an insular group – it is hard to see how either gives them standing.  
g. Remember IV:  Brennan makes suggestion that in future cases he wants to hear whether that the cost bearer group (filler whites) of this VRA process raises suspicion of legislature’s motives.  Could Hasidim be considered discrete/insular minorities?  

3. Prelude to Shaw:
a. 1990 – NC redistricted.  So far, they had had no black Congressmen in the 20th century; they first create on black district, and when the DOJ opposes the plan, they create another.  
b. This was part of the Republican strategy to break Democratic control over the South.  Known as “max black,” the strategy pushed for the creation of as many heavily black districts as possible.  
c. Deposition shows that the Πs in Shaw voted for the Congressman from the majority-minority district they were challenging.  If this was the case, what could possibly be the harm – they voted for the person they wanted, and he won.  Answer: claim was one that the improper consideration of race in governmental decisionmaking is enough to get standing.  
4. The Three Views on Race Cases:

a. Purpose of the EPC is to prevent the State from taking race into account when dispersing social benefits.  Therefore, there is a burden on the State to engage in race neutrality.  Espoused by Kennedy, Scalia, Rehnquist, Thomas.  
b. The EPC is not neutral as to who the population affected by State regulation happens to be.  For racial classification to be unconstitutional, one must show that the classification has produces some sort of stigma or some level of adverse affect.  Espoused by Ginsburg, Souter, Stevens, Bryer.  
c. O’Connor view – neither is the way to go.  Her view is laid out in Shaw.   
5. Shaw v. Reno, US, 1993, p. 897

a. Facts:  NC’s first 1990 redistricting plan contained one majority-black district in a state with a population that is 20% black.  AG objected under § 5 of the VRA, stating that another majority-minority district can be created.  The legislature redrew the plan, adding another majority-minority district, which was described as “snake-like . . . gobbling black neighborhoods.”  It goes through 10 counties, divides towns and communities.  Πs contend that redistricting legislation that is so bizarre on its face is unexplainable on grounds other than race, and requires close scrutiny under classification precedent.  

b. Holding:  Voting rights precedent requires strict scrutiny.  Gomillion.  However, legislatures are always aware of race when they draw district lines; this sort of race consciousness does not lead to impermissible race discrimination.  In some exceptional cases however, a reapportionment plan may be so highly irregular that, on its face, it rationally cannot be understood as anything other than an effort to segregate voters on the basis of race.  This is true when a State concentrates a dispersed minority population in a single district by disregarding traditional districting principles such as compactness, contiguity, and respect for political subdivisions.  Therefore, a case in which a State concentrates a dispersed minority population in a single district by disregarding traditional districting principles such as compactness, contiguity, and respect for political subdivisions is likely unconstitutional.  Reapportionment is one area in which appearances do matter, and a reapportionment plan that includes individuals who belong to the same race, but who are otherwise widely separated by geographical and political boundaries, and who may have little in common with one another but the color of their skin, bears an uncomfortable resemblance to political apartheid and reinforces the perception that members of the same racial group think alike and share the same political interests.  By perpetuating such notions, a racial gerrymander may exacerbate the very patterns of racial bloc voting that majority-minority districting is sometimes said to counteract.  A Π challenging a reapportionment statute under the EPC may state a claim by alleging that the legislation, though race-neutral on its face, rationally cannot be understood as anything other than an effort to separate voters into different districts on the basis of race, and that the separation lacks sufficient justification.  

c. Dissent:  Notion that NC plan, under which whites remain a voting majority in a disproportionate number of congressional districts, is not a violation of EPC.  Πs have not made out a cognizable claim; there are only two kinds: direct and outright deprivation of the right to vote; 2) unconstitutional practices which affect the political strength of various groups (dilution).   Such claims are therefore limited to situations where the political process is not equally open to participation by all groups.  Mere suffering at the polls is not enough to state a claim, discrimination is required.  An EPC violation may be found only where the electoral system substantially disadvantages certain voters in their opportunity to influence the political process effectively (consideration of racial factors + discriminatory effect necessary for strict scrutiny).  The district here does not meet these requirements.  
d. Remember:  There is no claim of vote dilution, denial, or anything of the sort here.  The people that brought the case voted for the winning candidate.  The harm however, is that the State took race into account (by placing blacks from all over the state into a single district simply on the account of their race).  
e. Remember II:  O’Connor approach seems to rely upon sub-constitutional factors (contiguity of district lines; compactness; political boundaries) to make her decision.  To O’Connor appearance matters in this area of the law & the constitution mandates not outcomes, but rather institutional methods of making the decision.  She creates additional sub-constitutional factors that a state must look at when districting according to race so that we do not have naked race-based districting.  She is asking for opacity, you can take race into account, but don’t look like you’re doing it.  
6. Aftermath of Shaw:


a. Upside of Shaw is seen in Georgia v. Ashcroft – it helped get us past the 65% rule and the Beer retrogression standard.  
b. Surprise of Shaw was that none of the black incumbents from districts that the court struck down as unconstitutional due to racial gerrymandering wound up losing.  Even though their black population was reduced (in Mel Watt’s case to just 45%), incumbents continued to win.  
c. Miller v. Johnson – class notes – Kennedy opinion which says that Shaw line of cases stands for the proposition that redistricting in which race is the predominant motive is unconstitutional.  

d. Bush v. Vera, p. 909 – use of program which only contained racial and political data to draw TX districts (which also neglected “traditional districting criteria” by creating minority districts) is unconstitutional.  The fact that race & politics often overlap (Π was trying to argue that he wasn’t taking race into account but that he was simply taking the political leanings of minorities into account to protect incumbents) is no defense to a Shaw challenge.  
7. Hunt v. Cromartie, US, 2001, p. 946

a. Facts: Lower court found that NC used race as a “predominant factor” in drawing its district 12, and under Shaw, declared a violation of EPC.  
b. Holding: Court’s findings are clearly erroneous, and the court reverses its conclusion.  Under Shaw, the burden of proof is a “demanding one,” and those who claim that a legislature has improperly used race as a criterion in creating a majority-minority district must show at a minimum that the legislature subordinated traditional race-neutral districting principles to racial considerations.  Race must not simply have been a motivation for the drawing of a majority-minority district, but the “predominant factor” motivating the legislature’s districting decision.  Πs must show that a facially neutral law is unexplainable on grounds other than race.  In a case such as this one where majority-minority districts are at issue and where racial identification correlates highly with political affiliation, the party attacking the legislatively drawn boundaries must show at least that the legislature could have achieved its legitimate political objectives in alternative ways that are comparably consistent with traditional districting principles.  That party must also show that those districting alternatives would have brought about significantly greater racial balance.  Appellees failed to make such a showing here.  Reviewing the evidence, the court finds that racial considerations did not predominate the drawing of District 12’s boundaries; this is b/c race correlates closely with political behavior, and Π have not met their heavy burden of proof in showing that race rather than politics predominantly accounts for the result. 

c. Dissent: Court here oversteps its bounds by reviewing the evidence; the lower court did not commit “clear error” by holding as it did.  There is enough evidence for the district court to have decided in the way that it did.  Additionally, in figuring out whether there was a constitutional violation, one only needs to prove that race predominated – it is “not a defense that the legislature merely may have drawn the district based on the stereotype that blacks are reliable Democratic voters. 
d. Remember:  SI thinks this is quite crazy – how can it be that a district that was only created b/c the DOJ told NC that it had to create a black district under the VRA could pass Shaw scrutiny.  True, that was not the only reason why the district looked this way (it also did so in order to protect some incumbent dems), but it does not seem like district that should pass Shaw.    
e. Remember II:  Despite the fact that Shaw required application of strict scrutiny for such districts, the majority here flips the inquiry.  While in normal strict scrutiny cases, the government has the burden of proof, here the state’s desire for political gerrymandering is presumptively legitimate and the non-state actor bears the “heavy burden” of proving that the same goal can be achieved without racial balancing.  

f. Remember III: The apparent test is that if: 1) majority-minority district + 2) race as predominant motive + 3) race & politics correlate + 4) ability to show alternative less racially offensive plans = unconstitutional.  

8. Overview:

a. Two conflicting principles here:

i. Government legitimacy requires black representation.  

ii. We cannot simply create districts on the basis of race.
b. Perhaps what we have here is the idea of using constitutional law as a point of restraint, without saying exactly what that point would be (basically by articulating a set of concerns without articulating actual constitutional doctrine).  
i. Shaw line of cases tells distracters that while they can consider race, they should be careful not to go too far – it gives them some flexibility rather than a hard line to draw upon.  

ii. Seems to have worked – there was little litigation in post-2000 districting; there was less of the excessive racial considerations of the ‘90s in favor of more muted approaches.  

c. VRA is likely unconstitutional under Shaw if it requires the “max black” strategy that was pushed in the 1990s.  Under Degrandy § 2 is defanged of such bite and clearly cannot be seen to require a max black strategy.  The max black strategy under § 5 similarly does not survive Georgia v. Ashcroft, which now takes a “totality of the circumstances” approach.  Given the current softness of the § 2 and § 5 requirements, neither is likely trigger constitutional concerns b/c neither would justify the creation of something like district 12 in NC.  
X. Other Democratic Forms of Governance
A. Direct Democracy:

1. Historical Background – Founding Period:
a. Understood at the time of the founding that a wholly new system completely different from anything that had existed before was being designed – a system of popular sovereignty.  

i. Nothing similar existed at the time – Switzerland and England provided somewhat similar examples, but nothing too close.  
ii. Founders looked back at Greece & Rome for enlightenment.

b. Founders realized some benefits of democracy:

i. Gov’t could tax more heavily b/c of higher approval rating due to participatory decisionmaking.

ii. Democracy was more effective b/c it could call upon citizens to sacrifice life/property for collective good.

c. Founders also took away downside of democracy from Athens:

i. Inability of democracies to make long-term decisions.

d. As a result, they decided to create a Republic – government institutions that were accountable to the people but indirectly and imperfectly so.  

i. Madison feared giving power directly to the People – feared faction and passion (short term impulses, especially wealth transferring ones)

ii. Several cures for this, including:

· Spreading of the geographic range (bigger districts) – more difficult for any one group of interests to control

· Staggered terms (2, 4, 6) and an upper house which looked out for long-term interests

· No recall option for representatives in power.  

2. Historical Background – Progressive Era:

a. Thought the Madisonian experiment had failed (especially at the local level)

i. Certain ruling elites were entrenched, and their grip on power could not be broken

b. Progressives turned to direct democracy to break up this political establishment:

i. Initiative – used to pass laws into force.
ii. Referendum – legislature gets the electorate’s opinion on a law (and if it passes it becomes law).  

iii. Idea was to get as far away from ward-based politics as possible (which they saw as the worst of self-interested politics).  

3. Pacific States Telephone & Telegraph Company v. Oregon, US, 1912, p. 985

a. Facts:  OR amended its constitution in 1902 to allowing the people the ”power to propose laws and amendments to the Constitution and to enact or reject the same at the polls, independent of the legislative assembly, and also reserve power at their own option to approve or reject at the polls any act of the legislative assembly.”  Using this power, a law taxing certain classes of corporations was submitted, voted upon, and promulgated by the governor in 1907.  Π, an OR corporation, challenges the amendment as a violation of the republican guarantee clause (use of direct democracy bypasses the clause) .    

b. Holding: The enforcement of the republican guarantee clause is the province of the political department.  Therefore, the court has no jurisdiction to hear this case and it is dismissed.  
c. Remember:  This would have been the perfect opportunity for the court to get involved – the legislation involved here is exactly the kind that Madison was so afraid of.  Redistributive legislation passed as a result of democratic will (majority want money from wealthy minority).  

d. Remember II:  Leaves open issues related to whether all challenges to direct democracy are prevented, and whether there should be less/more deference to outputs of direct democracy v. those of republican government.  
4. Further Historical Developments – 20th Century:
a. Moving forward one century, we have two other themes that have been developed (leading to confrontation):

i. Growing appreciation of democratic participation based upon rights.  By the 1960s a self-interested minority has, through refusal to reapportion, made itself unaccountable to the democratic will.  
· Baker sparks the notion that everyone should be able to participate, and the state can’t fence them out ( move toward a simple notion of democratic participation, which translates into majority rule.  
ii. Secondly, a concern about minority (racial) representation develops.


·  Do minorities have any claims on returns from the political process?  
· What can they expect?  
b. In the West, direct democracy has flourished, especially in the latter half of the 20th Century:

i. The general thought is that such measures have been nothing short of disastrous for CA

· 90% of CA budges is controlled through non-discretionary constitutional amendments ( huge shift from legislative control to direct democracy.  

5. Perceived positives and benefits of direct democracy:

a. Criticism of Direct Democracy:


i. With direct democracy you can’t register control over strength of preferences.  
· Legislative votes can logroll – they can create coalitions of different interests and agree to work together to pass them all.  Voters as a whole cannot do this through direct democracy.  

· Counter: is there really a deliberative discussion in legislature.  Is it simply captured by political bosses and special interests?  They argue that this republican vision of Madison is not real.  
ii. There is always a concern that the initiative will be used in a way that is hostile to minority rights in such a way as could not be done through the legislative process.    
b. Endorsement of Direct Democracy:
i. Maybe there are some issues that are sufficiently first order and mature (subject to public debate) that we should take out of the legislative process and should not be subject to logrolling.  Scholars suggest that issues like abortion and the death penalty, leaving aside the constitutional quality, are well developed enough to put it to the voters.

ii. If you look at the subjects that come up in referenda and initiatives, they tend to be things that challenge legislative self-dealing.  
· Is it coincidence that in states where you have this process you get proposals for campaign finance, independent redistricting, and term limits?

6. US Term Limits v. Thornton, US, 1995, p. 1011

a. Facts:  AK passed an amendment to the State Constitution which prevented the names of people who had served three terms in the US House or two terms in the US Senate will not be certified as a candidate and will not be allowed to have his name placed on the ballot for election the US House or Senate, respectively.  

b. Holding:  Powell, a case on the Qualifications Clause held that allowing Congress to impose additional qualifications would violate the fundamental principle of our democracy that “the people should choose whom they please to govern them.”  The decision was based on two ideas: 1) egalitarianism – opportunity to be elected for all; 2) sovereignty based in the people.  The same clause and principles underlying it prevent the State from imposing qualifications on Federal representatives (State qualifications undermine these principles).  States lack the power to do so under the Constitution – our Constitution was created to have a direct link between the people and their representatives, and allowing states to impose such qualifications interferes with that linkage (10A does not provide).  The only way to adopt legislative term limits is through Art. V constitutional amendments.  

c. Dissent:  Nothing in the Constitution deprives the people of each State of the power to prescribe eligibility requirements for the candidates who seek to represent them in Congress.  The Constitution is silent on the question.  Additionally, since this Amendment was an act of the people of Arkansas (not the legislature), which passed 60-40 and had majorities in every electoral district, it is somewhat ironic that the majority is trying to defend “democratic principles” by not giving effect to a democratic decision of the people.  The petitioners claim that the Amendment is simply intended to remove incumbent advantage (incumbents can still run as write-ins).  This has nothing to do with the qualifications clause & should be reviewed under the 1A or 14A (and should stand). 
d. Remember:  SI thinks Thomas is right here.  “The People” only appears in the Constitution in the preamble and in Art. I § 4.   Additionally, there in not much of a sense that AK is interceding between the people and their representatives; AK is letting the people decide through a ballot referendum.  
e. Remember II:  This case seems to create some sort of uniformity requirement???

7. Cook v. Gralike, US, 2001, p. 1026

a. Facts:  MO adopted an Amendment to Art. III of their State Constitution designed to lead to a specified “Congressional Term Limits Amendment” to the Federal Constitution.  The amendment “instructs” all members of the MO congressional delegation to use their powers to pass such an amendment.  For legislators who fail to follow instructions for how to do so, the statement “Disregarded Voters’ Instruction of Term Limits” is to be printed on primary and general election ballots.  For non-incumbent legislators who refuse to take a pledge to support he amendment “Declined To Pledge To Support Term Limits” is written on the primary and general election ballots.  Π was a non-incumbent candidate who sued to enjoin enforcement of the Amendment under several provisions of the Federal Constitution.   

b. Holding:  The power under Art. I § 4 to regulate the “Times, Places and Manner of holding Elections for Senators and Representatives” belongs to the States.  No other provision provide States power to regulate federal elections b/c such power did not exist b/f the Constitution and therefore it could not be reserved for the States.  Though this clause grants States “broad power” to prescribe procedural mechanisms for holding congressional elections, it does not provide justification for this amendment.  The Amendment is not a procedural regulation; it is plainly designed to favor candidates who are willing to support a particular form of terms limits amendment.  It attempts to dictate electoral outcomes by disfavoring some candidates, and is thus far from a procedural regulation.  US Term Limits.  
c. Kennedy Concurrence:  Design of Constitution and principles of representative government forbid the State to interfere with the direct line of accountability between the National Legislature and the people who elect it.  

d. Rehnquist Concurrence:  Amendment violates 1A right of a political candidate, once lawfully on the ballot, to have his name appear unaccompanied by pejorative language.  The Amendment amounts to viewpoint discrimination, subjecting only those that refuse to conform to the position of the State to punishment.  The State cannot inject itself in the election process at such a critical point and do so in a way that is not neutral as to issues or candidates.  
e. Remember:  The women’s vote was achieved through a similar mechanism.  These cases read into the constitution a prohibition on voter initiatives to try and limit the terms of elected officials.  
8. Evans v. Romer, Colo., 1994, p. 1001

a. Facts:  CO passes constitutional amendment forbidding the passage of special anti-discriminatory legislation geared towards protecting gays.  Π challenges under EPC.  

b. Holding:  EPC protects the fundamental right to participate equally in the political process, and any legislation or state constitutional amendment which infringes on this right by fencing out an independently identifiable class of persons is subject to strict scrutiny.  The amendment here alters the political process so that gays and lesbians are prohibited from obtaining legislative, executive, and judicial protection or redress form discrimination absent another constitutional amendment, removing considerations of redress from the normal political process.  Court, assuming that sexual orientation is a suspect class, applies strict scrutiny and finds that none of the reasons put forward by the State are compelling.  
c. Remember:  SCOTUS struck this down on rational basis grounds (which would be pretty radical, but for the fact that no one takes it seriously in that manor).  
d. Remember II:  Is there really a political process problem here?  The State is not standing between individuals and their representatives.  Additionally, the State need not grant its political subdivisions any power whatsoever – if the decision as to what the State flower is can be handled at the State level, why not allow a decision as to discrimination to be made at the state level as well?  
e. Remember III: COSC basically says that if you are a disfavored minority, the majority cannot raise the steaks so as to shut out minorities out of the process altogether.  But it cannot be that the Constitution requires States to allow subdivisions to emerge that minorities could pick off as their own.  

f. Remember IV: This type of claim will not work if the majority is burdened by the removal of legislative power to the State level.  9th Cir. stated so in Prop 209 AA case. 
B. Alternative Voting Systems:

1. Intro:

a. The threshold question in some of the direct democracy cases is “what’s the ideal system?”

i. Referendum/initiative process creates decisions that are much more responsive to what people actually want b/c there is no intervening constraint. People’s preferences are honored!

ii. BUT, people do not have a sustained sense of policy; while this will get us the revealed preferences of people, the referenda do NOT have to make the institutional trade-offs necessary for governance.

b. Is democratic legitimacy better served when we get our preferences honored or when political actors are accountable to us?
i. Not clear – there are other options to consider however.  

2. FPTP (our system)

a. Problems:

i. Very hard on minority representation

· Vote dilution cases prove this to be true
· Additionally, Shaw problems and the gerrymandering problems exist
ii. Threshold for exclusion is 50% +1 – if you want to be guaranteed election, you only need to get 50% plus one extra person.
iii. Least efficient system in terms of honoring voters’ preferences b/c has highest propensity for wasting votes.
b. Benefits

i. Distinct feature about FPTP and districted elections: ombudsman function

· For people that don’t have connections to political elites (normal people), when they have a problem they go to rep’s office.  As imperfect as the system is, there’s someone to go to for mediation b/w you and system of governance (i.e. a point person that you can contact).

ii. By having this high threshold you end up taking fringe groups out of the equation; hard for extreme groups to get foothold in districted elections.
iii. Better ex post accountability – need to put together a big coalition before the election, not after, so you have governance by a stable coalition that has to run on its record.

3. Proportional Representation (running as a party/list and get representation depending on what % of vote you get; to form PM, you need to form a coalition to get you up to majority status)
a. Two forms:

i. List PR – party gets to rank its candidates and polity votes for the slate; seats are given out depending on what % of the vote the party gets; if party gets 5 seats, the first 5 on the list get a seat;  gives tremendous power to party bosses (they get to pick the list order)
ii. Non-list PR – party has a slate and you get to vote for which candidate you want.  Distribution of seats is based upon voter preference for each candidate.
· Tends to disempower party elites b/c voters get to pick.  

b. Problem: Where do you set threshold of exclusion?
i. Ex. Israel had very low threshold → fringe parties got in (and got to have tremendous power as dealmakers in coalitions).

ii. But in Germany (where there’s history of extreme parties) tried to set threshold very high at 15%.  German Con court struck that down as being anticompetitive.
4. Mixed Systems:
a. Germany: System where ½ the parliament is assigned on district basis (elections run from districts, so you have someone accountable to you) but other ½ assigned on PR basis 
i. If your party has 20% nationally but b/c of the districts races it already has 15% of the seats, only an additional 5% is assigned from the proportional half.  
ii. Takes away pressure of how to draw district lines b/c any disadvantage will be washed out by other side.

b. Uruguay: For President, there are lists of candidate per party and you vote for the one you want.  The party that gets the most votes wins, and the candidate w/in that party that got the most individual votes is President

i. Has interesting feature of keeping parties relatively large but keeping campaigns more fractured and interested 
ii. Disadvantage is that person that’s ultimately President has no mandate and could have gotten just 4% of vote
5. Limited Voting (LV):
a. Keeps city intact (like at-large voting) instead of breaking into districts, but limits majority’s ability to reproduce itself everywhere by it limits the amount of votes each person gets (so it’s less than total seats).
b. Threshold of exclusion goes down to about 37.5% → if a minority community can get 40% vote for one candidate, that candidate will win b/c majority can’t reproduce itself w/ enough votes for every seat.

c. Its set-up is self-executing; there is no need any kind of coordinated strategy (like would be necessary under CV).
d. Being pushed by GOP as a response to Shaw in NC – would get more blacks and more Republicans in office without districting problems.
6. Cumulative Voting (CV):
a. Based on idea that keeping jurisdiction intact and making all reps accountable to everyone.  Gives everyone a certain number of votes and lets them play them however they want (ex. can put all on one candidate, can spread them out, etc.)

b. Has effect of lowering threshold of exclusion to (1/1+ # of seats) → If you were to get all the votes cast by a cohesive group, that group couldn’t be denied if reached this critical threshold.

i. Picked up by Lani Gunier as preferred remedy of voting rights cases.
c. Problem: If you’re not a very tight minority, chances are you may get shut out b/c need a lot of coordination/strategy.  You can screw things up if you don’t get voters well organized.

d. May not really produce what it’s intended to produce b/c hard to figure out how to get people sufficiently informed and organized to behave strategically.

e. Common form of voting in US for certain types of elections.

i. How all corporate voting is handled (ex. get 1 vote per share and spread them out however)
7. Single Transferable Voting (Hare System)

a. How it works:

i. Voter ranks candidates for office.

ii. As soon as a candidate reaches a certain threshold (of #1 spots), he/she gets elected to office.  
iii. If that person’s name is first on any of the remaining ballots, it is ignored, and the 2nd listed name is counted.  
iv. On subsequent ballots, you keep looking down past candidates who’ve been elected already.

b. Could be quirks based on the order in which ballots are counted.

i. Some more sophisticated systems use algorithms.
c. Gives proportional outcomes, not on parties but on candidates w/ certain types of positions.

d. Provides instant run-off – allows everyone’s first preference to be voted but samples more effectively the intensity of the voters for different candidates.

8. Lottery

a. Everyone casts vote and candidates get % of lottery tickets based on preferences.  Then a ticket is randomly selected and that person is president.

b. Each vote has mathematically equal chance of deciding the election, so every individual vote matters.

i. Ex. NBA lottery
9. Problem: Mathematical chance exists that a candidate w/ only 1 vote out of 100M cast will be elected president.  But if our main concern is not wasting votes and getting candidates to reach out to broader swath of population, the “lot” is good at that.

10. o
→ Deeper problem: Ultimately this is all about legitimacy of democratic governance.  Hard to convince people to model institutions on a lottery and idea that what ultimately determines who’s POTUS is drawing out lottery tickets.
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